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Wt R AL T LI AE £ v o 2 B R D SO , DT 22 1 WA A7 ok B0 JEC B B o) 1 2 o (AR
ZENH LA, AR IR AT B R AR TF LA, 159 g K BEFT LA 2 B 1 3k ) i3 S Bl A I S T
W AT S o X R FH 4 % ST A ZE W AT Ry, A J8F DL TE B DL, AR SR SRR b isi il 1 A v
A5 v 1 P RSN AN SR LSl e (3] 7 47 S TEC b A ) i 1) R

M, XEHIHZEMCINERENBILSEE: RELERSH
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W SR 3 G v O I T 3 S LA ) T S R B BE AT AR 4 ) S5 10258, HiZ A &
FFoR 4 B 3 ] 17 37 ST M A7, R € 1T 3 S B R AL T L — AN B 2 A )l (one or more
undertakings ) #1145 o Wk Wi e [3] 17 37 S TC b ASE () I\ R b v, 32 R S S 4800 92 1 1) o FEAS [) B
AR A, A E PRI AR — R 22 5, 2R 2% DL SRR BEAE [R]— 2 A v B W s AN R —
o MOk, BCH TEG EE AL R R, 1T XA DLl 2 Ak 3 w4 A, HZE
ZTMER, EATER E 1T bR R I T AR A — A 2[R 5Lk (a collective entity) ; ZLEfIA
A 3 ) SR R T AR A A 0 SRR S A BT I Al & AR SR IR Y 22 5F IR R BH: A I 3R
(economic links or factors) " 1 HHLF 428 5 B0 28 s Al P 2544 ok e ) 35 S B0 M A37 DA S F) 2 bl .

HpkoRe, BRI 36 6] 17 3 SR LA () S 44 0T 43Sk & 91 () S5 H W28 TR X P 2R &4
Hr, <R BTHR R 3R ] 1 3 S LA A E A O bR iR, T Z T R 2 A oAt PR 2, D DL i
gk iy Ry LRI R R v DL s, «“ 22 55 B R R T S 2540 X AN IR RAEAR KRR b g
D S8 % 3 ] 13 37 S I HO 2 N8 o AN i, TR IR R HAR N B A, L RETTIER 51 45
W Z AR R, EA R R A A LI AW KEBOR B, W& Z B2 =M RE
ARG REFIRANEE; RTINS TERIFRRAZ P, WREFKR RN E
BRI =R EER AT R A I Y X FhE 38 R AR PUE AL Bk BEAE 4 v A v ]
REEAEZ PSR, % BT 5 ERFIBA TR, S8 % BE T R R E BT 451,
W] HE Il i 2% 8

(—)&FEMHMETHoITHLEH

EGIERM D, FEVNRIN TSRO S TRFRANBBZMEA: (1)LE19984F
FranceZ& W, BRI IR BE N Ay, 75 7= AL Db A RN, SRR ) Wt 45 0 15 5 B0 Al BE 15 2 57
TG E A8 5y A NN 223 1 2% 00 R I — B 73, JH AR ML 1 p Al [a) I 45 (1) R 3%
(factors giving rise to a connection) , i i% P Z it i & i ¥ 254 % (2) 7 19994F GencorZe Hr , ik B 4
HVEBE T 03 0. IR0 S5 24 = N A 25 4 B AR RLME L 1T 3 ARRAE (i s s WH B L S5 I R 55
S WA T ST A FEAE 575 0 TR, BRIk, B B b K 2 3k ZE M
YR N Z AT B AR OS¢ R (B i35 454 ) NG 5 B A MR & HERR . (3) 7E20084F
ImpalaZZ W, BRIMNVEBE N R, 75 LRI 2278 38 th T EN 1 Z BIAETE R A G I ZZ R L IRl 7E i i bR
B —3 e iR, HSCPReiBER TE 48 . 28 2 A0 N RN it T 2% 5 To ik (O A g el vy, Hovpr, 278
F 2 M FEAE I A S K 30 T 20U I 2R , T 122 P 36 9 43 W 404 553 28 i i SR AIE. (i3 2 40 "

FEVIN AT S LTI LTI R AP B 24T . (1) 7 Lk FranceZE v, BRI Z5
2 531 EBE I AN ], 48 DA E 4 i 3 (] 17 3 S BC Hb AV B SR = ihR e & 0F R T 5
o BE |5 T PR TR P SRR A S I 25 A DR 26 Al el i g R R, e, TR 0 T
ZhEy, =W E AR, 8 )R T AEM AT 2. (2) 7E20024F H P 1) AirtoursZE HT

(DJoined cases C-395/96 P and C-396/96 P, CMBT and Others v. Commission, 2000 ECR I-01365, para.36, 41.

@]Joined Cases C-68/94 and C-30/95, France and Others v. Commission of the European Communities, European Court Reports
1998 1-01375, para.221.

®)Case T-102/96, Gencor Ltd. v. Commission of the European Communities, the Court of First Instance(Fifth Chamber, extended
composition), European Court Reports 1999 11-00753, paras.276-277.

@Case C-413/06, Bertelsmann AG and Sony Corporation of America v. Independent Music Publishers and Labels Association
(Impala), European Court of Justice(Grand Chamber ), European Court Reports 2008 1-04951, paras.120, 125.

(®]Joined Cases C-68/94 and C-30/95, France and Others v. Commission of the European Communities, the Court, European

Court Reports 1998 1-01375, para.180.
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1m0 17 37 MO A7 A 22 385 Uy — D7 T X AT 1 R R TR R P 20 A, R 1 TR
SR LR P 1he 3 B HHS A AU 30 30 1, R 3 W A 3 [ T 47 S 0 A7 0 A S P 26

TEALE IR, EEIRRITALE B T Hi 454 , K 173 45 A Ak I e 15 A7 e 3t ]
T3 3 E AL ) e s 1 PR 3% 7E AlrtoursZE T, BRI 723 514 19994F 4 H W AR e g T8, I
DLELEMRL ) & I 5 305 7 2B R R —FER IR BOR B T3, I A 52 3k ] 1 3 3 il
AT ) SR A, B Sk 2 ) B0 AR AR R 75 S B AT B R BR R R, W I
ST b S Sk Ta) IR ELAR SRR B R R HE I, DL T A L 1 T Sk Al B 2 BR L R =, A
W 24N 8 e [R] T 37 S LAV A7 7R o 7EIX L, 5 B0SE Sk Aol 1) AH BLAR S0 )RR IR T 37 454, 2
L) 2 A 3 [m) i b7 S B b A7 i AR AR, HAB R R e A EE,

ERRH G I E AT, REEFRR 5T dim e N E @AW 5, B a4 n) B2 vk
RS- N2 o 2 07 Lt 5 R R AE T, RE RS FE AR ARV 10 A RSk, i 2 ok
K, BIG - f5 ity B8 HECRE WD, N 57 A VRO X P TE e R — ]
VLB 238 i T S A A e Y, T JE T BRI AR SR R R & RSk W b, &R
KRS F A 52 B I ZE W Pk AL () F2A% | 2 o [RLIMG, T1 3 25 4 ) A S 6 I e At v 2 ] 7
By 3 M A A2 75 A R ) FE bR

A, b A B TE Ho —Fh RO RS2, T vk A ST IE B 3 ) i 5 S M AL i AR AE R R
B T b 25 A AR A T A 2L 40 AT, B TEAH G I A BT B R S A I H, A {GE
T B Sk 28 W 1T 17 SR UE B 2875 3 2 1) AA) B — A SR, DUDRH Y T W) R R TR 11T b 4 4 2Rk B
A ol g R Bt [\ 3 S G B A 5, IS R S IR RS AR A B T H I, &
FF A v 56 T S [ i 47 ST LAV 1) DA E b i TG vk 5 4 i T

(Z)BRAEMH:“THEMR FRFRRITFESHN

TEME 17 3 S BCH 7 Z2 A b, BBV A i S5 25 4 i S B R T e i LB A . (D 7E
19884F AlsatelZE HT, Wk WA 2% 01 25 1) AR D\ 8 B A, BI0AS 0 N7 £l S it 1 AR5 ) 2 5% 0 A i 57
5 A BATAT R, AR P TC R AE & I Sk HEA TR A, WTRE S X S Al 32 1) 3K ) iy
1) 3 B MU A7 o) B O LA o B, < SE T RS T 5 SR B ATAT R0 T R TR I R K 3, A
WAL W R g N & . (2)TE19924E Flat glassZ2 W, BR B4 8T i BE il Ny, SR N E A
B 20N 22 B R AR AR 8 T B A X B 22 B DR R A A — S, I B AR T IR — i
B A 2578 2 B [ T 35 S AT T v VR B 0T A B 4 S Al i S
L], LRI R ARG S R G IR B FE, W AEREE T B A EUE £ ST 28 T S
v B i gE A IR 2 (3) #E19994F Trish SugarZE H, R B4 87 1 B2 1A A, K 1m) X 2R 0 BT RE A4 %
JE [ 75 S A, o, 1B 4 J% 1 “Irish SugarF SDLERIE T 4112 18] 5 25 1) 4 5 B R RITE
T LA T A T RE T BRI R AR L DT R, 1 “Irish SugariliE HAISDLAY i 7 Hu 7 I

(DCase T-342/99, Airtours plc. v. Commission of the European Communities, the Court of First Instance(Fifth Chamber,
extended composition ), European Court Reports 2002 11-02585, para.62, 139.

@Case IV/M.1524-Airtours/First Choice, September 22, 1999, European Commission, accessed on November 6, 2020, para.150.

(®)Case 247/86, Alsatel v. Novasam, the Court(Sixth Chamber), European Court Reports 1988, para.21.

@Joined Cases T-68/89, T-77/89 and T-78/89, SIV and Others v. Commission, the Court of First Instance(First Chamber),
European Court Reports 1992 11-01403, para.358.

®)Case T-228/97, Irish Sugar plc v. Commission of the European Communities, the Court of First Instance(Third Chamber),
European Court Reports 1999 11-02969, para.293.
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FKiip it R & . (4) [ & Irish SugarZe, BRI % BE T 200 14ELE HI Pe il A 0 B 55 B 28 55 Bk
R A VI B PR 2, R, RS AR A B R AL RE S Sl T A8 S A
X NI 3314 2 5 10 R B — BT B 2R B e R, o, R0 I R B i o Al =2 1) B 45 ) ]
IR R R, e 4R K ) “Trish Sugars 2 K 22 M —— 5 I TOBE IS i Al [
St S 5 1) 3 A P2 R, SDL A Irish Sugarlf) 2285 75 ™ I3 % 117 5 25 4 P 2.

FE N T T 450 R 255 B R ARSI B0 LI R AT . (1) 7E 19924F Flat glassZ&H, BRI
T VAN, R T bR o X 2 Gl B T 4 b R B G — A S i A, T2 B LA
1 — AN, A Sk R AR A P2 1 22 18] 60 D SR B[R AT A o e Ah, BR B 7% B3l 3 T2 17 3 25 4 T
2, BN L T B LT A LA, AP A 3 5] 918 AR e B T 3 40 50 Ak DA 5 3 ) T 3 32 T
BEEEETE o (2) 7620204 1 [ < 25 3k 22 v, i [ S5 40 BIUR A A, TE 2 bl TF 25 M B 2 28
RO 2, FEH F258 FC RS A RE S — B0ih i & s 7 Hoopr, < SR Alk > 1) 43 S AR AE
A5 3 ) 55 e B BT BT AT TR R Bk BT B0 4 AT B, LA T T N AT S I e R R B
FEZETRIE R 2, T PR 2R T L B GRS = R 2 Al ) A A T S 45 A B R S B i
AR

AL A R T 35 25 40 £ 5 T 2R 106 R 00 M TR R A AL 20004E CMBZE o IR I V5 B AE 7R 22 v
A, ARE 3t (5] 1737 32 B A7 7 A0 5 FEALE DS, ] 5 F HAd e 25 1R 35, I T AT 4000 4%
W, 4 30 R o 11 345 285 4 BEAT 40T o BB 4G L, B Al 1) R AE < D L e 2 B D IR 47 A TSR 4
o1 30K 26 Al R4 R T3 b R AR AR L OUAR 4 X A RS 1Y, bR b, T LR 308 3% b 380 80 1 5
S ARRAT 7 X, e 1% B i 3 S S 350 T R e ELR I 2k D 32

MRS, TEWE A T 4% 32 T M1 24 43 BT e, T 3 4 ) D 2R B BB R 00 PR R A AR, B
W T 7 45 WL A 2R R B TR, A A S 4 BT B 2 BT DAL, R SR A I e
o, T A 28 L R S I R B O 2P A, X — T B T RE 4 T 504 278 T b 0 i 5 45
T, T BE G T 17 5 45 4 2 A H At 28 B B 2R PR 2%, AT g A ) A7 75 B 7 32 4 1 DA L e 2
PR EIAT S, B TERBERL e & | SR S VE D 5 o TIT I 254 5 R I R 4 B AN IR R A%, T A S
Fiiis St A A2, JG F I T 28 FAT A — & AR W R 5L FE 54T T 8
LEM R IE 2R, NG T 2 IR 22 IR 49 FF 5k, 0 LA 375 W07 s SR 31 13 i 49 8 4 AR 428 15 B 2 0 A 8 A [ i
3 3 B AT B A, LA T R — B2 3% 5 e [ i 47 S T 7 99 PR 5 56 2R o Sl T TE R S B
57 B BT R T, S X 77 3 45 4 43 BT B 0 T, G I I 22 TR R RN T4 25 4, O RE A GIE R
e [s) T7 4 3 T s 02 ) F7AE

F. HETHXEMAAE IR EREEGE
Fe [l (B ZE Wik ) ARt 3 (7] 117 37 S0 M (57 B R 1) A RE AV HH L SE , S B vp BB Ak B e 22

(DCase C-497/99, Irish Sugar plc v. Commission of the European Communities, European Court of Justice, European Court
reports 2001 Page 1-05333, para.46.

@Joined Cases T-68/89, T-77/89 and T-78/89, STV and Others v. Commission, the Court of First Instance(First Chamber),
European Court Reports 1992 11-01403, para.350.

®Autorité de la Concurrence, Treatment for AMD: The Autorité Fines 3 Laboratories for Abusive Practices, https://www.
autoritedelaconcurrence.fr/en/press-release/treatment-amd-autorite-fines-3-laboratories-abusive-practices, accessed on February 6,
2021.

@]Joined Cases C-395/96 P and C-396/96 P, Compagnie maritime belge transports SA, Compagnie maritime belge SA and Dafra-
Lines A/S v. Commission of the European Communities, the Court(Fifth Chamber), European Court Reports 2000 1-01365, paras.41-
45.
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L AFAERE R BT S B s R B G R o B0 3 R AR AR 110 37 WH BB i L 7 5[] I 1 e 40 4R o i
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By &, AR 208 F HRREAR 25 2 AR B2 4t F- 0047 80, XAt AT ok 18 H 3500 o AH 6H 45 5
PRI X 26 R Aol 2 8] 25 5 S e — B AT A o Z BT LAs e e S5 vh B2, RO AE X Fh i b, s
A, 7 [T R, X R S SO [ 1T 37 S A AR AR T 3R

AL, WASHENG 737 45 b BE B0 25 S5 A, e 24 k3 [m] 117 37 32 T Kb A A7 78 ) b B 55 4,
DR Ay 17 A8 1 25 W A 7 5t ) B P 0 T 35, R it e 58 Sk B e 55 3K T 377 Sk B S L T i U
—FMEIE, AR A ST X W B8 R R M T 37 2R 58, R i AR B B R S A, il
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5 RMEATE A v BE R i s b, Al [a) Ao B8 S IR 58 4 060 T4 7 Ay 0% vl 8 000 , 3 T P A R b A T
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RN, Y 595 2T R e AT 8] ) S8 PR SE G o WU RR T S A5 1) IL PR AE T, AR VA 17 35 85 WH B I
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MY X ECHAL, BE25 5y e 55 A i b SR B P AR AE
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i) —F k. RME A X Fh i i 3085, 78 F IAAE SR Fh 2 5P B R, ] e A 13 e A1 Bt
1§ — Aol —4F . A 2w AE WK A0 e 7 B RN O 1 B A 40 £ e s i A, S Sk 1e) HL A R R
KA LTI R A REWIN E A HAT 3L [6] 17 375 SIS AL, X 6 B 3 (7] 77 4 3 0 AV, A 25 A4
KB T iisngith; v LUk, $b 5 173 S B A, R FERR T 55 5 i A5 A A, I R R T ik
S B il 2 ) A7 A SRR SRR BRI R A BEBOA N 1A AE . BT X A I R EK
B4, B S Eh R E—brifk, HZRRE0E S BUX SL 78 H R oAb — B AT B & Fh K 3%,
] DL R R S TR R o AECMBZ Y, BRIMEBEIN Ay, B I8 i iz 8] 77 78 2 [ R 46 5% 4 00 B0 L
Yo s B U E1AT R, BE RS A0 K 6 Al R4S 5 T b & A X RN B 2R o, BRIz AT 2
FH A3 B 25 K 22 (other connecting factors) . i L) HABEE 25 IR 22, 3 A04% 4l 1) 17 78 00 Tl &
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25 I AR PR AR T I AR ) UL, DR A ok A R e [ 1 3 S IRC b A7 ) B R SRR 3K P
BT RIBNEHRZ — R EIL” (ecosystem) , KREIEEHEMH —MEE LM M 5L
FIESRG . FEE— AT R AR KRNI 2, el DAg B 28 H 2l hEn
“FLAFAL> (leveraging) , BV A —/N1ii 3 i 3E N 55— N 1ii 3, AW T T ok . XA EF &
B AR, NATTEE 09 45 Fb P2 S B IR 55 8 Rk A7, SEBR B 86 B A BULASF & Aol 3 6l o b, 350
SR G Ik SEB 5540 e 1) EZE 7, KRBT 6 B0 1EM I /ANl 55038 U
BT KA N Ak, He 324 51T B 5 (CMA) ¥ Z9E% ) 2 ) Learfiitid — W 7 11 3%
oY IR E 5T, Learde HWF 5T 845 A 43 7 T Amazon, Facebook &z Googlef£2008—20 1 84E 0] 45 I
B W TS v, & BAE LI 18], Googledit e T 16858 42 T, Facebook W) T 715 48 7], Amazon!i

(DJurian Langer, The Merger Regulation and Collective Dominance: the Battle after Gencor Continues, EU Focus, Vol. 44,1999: 4.

@A, A A b 1B A7 76 BR 1) 5% 48 (18 B 1 RE < B [FIAT DT, A b A 388 0 ] 117 3 S b Aoz o) B A g e ) i, T Ay 3k 126
W PR E BB RIAT A B mf i Jse 28 B2 L Wl 00 7 PO 2B M 8L

(®Joined cases C-395/96 P and C-396/96 P, CMBT and others v. Commission, 2000 ECR 1-01365, paras. 43-45.
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Identification Standards for Collective Dominance in the
Digital Era

Jiao Haitao', Song Tingting’
(1. Civil, Commercial and Economic Law School, China University of Political Science and Law, Beijing
100088, China; 2. China—EU Law School, China University of Political Science and Law,
Beijing 102249, China )

Summary: Collusion among enterprises can restrict market competition, and anti-monopoly
laws in various countries all regulate collusion. Collusion is divided into explicit collusion and tacit
collusion: The former stresses mental connection or information exchange among operators,
which can be proved by direct evidence;the latter refers to actual coordinated actions among
operators without explicit and perceivable agreements and connections, which mostly occurs in
oligopoly markets. The monopoly agreement system once constituted the main legal basis for tacit
collusion, but it is difficult to prove the mental connection in tacit collusion that is the basis of
identifying monopoly agreement. Based on this, the European Union introduced the collective
dominance system. This approach solves the problem of proof of mental connection under the
monopoly agreement system. However, there are controversies over why several operators are
identified as a whole to prove the existence of collective dominance, and what standards should
be satisfied to identify the existence of such collective dominance.

The collective dominance system has its unique value in the digital era. On the one hand, the
digital market features high concentration,and the higher the market concentration, the more
likely operators are to coordinate their actions by tacit collusion. On the other hand, even if the

oligopoly market has not yet emerged, the combination of algorithms and big data also makes the
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market more transparent. Accompanied by the continuous development of predictable and
autonomous algorithms, and the gradual improvement of virtual supervision and punishment
mechanisms, it is easier for operators in the digital market to conduct consistent acts. When it is
difficult to prove monopoly agreements, the collective dominance system matters in solving the
tacit collusion among enterprises in the digital era.

However, the application of the collective dominance system is facing the confusion of
identification standards in China: The Anti-Monopoly Law fails to establish special standards for
the identification of collective dominance,and in practice,the anti-monopoly enforcement
agencies also presume and identify collective dominance in a too simple manner. The concept of
collective dominance originates from the EU that regards “economic links” and “market
structure” as the main standards for identifying collective dominance through case law. But in
different cases, identification standards are different,and the opinions of the European
Commission and the courts are not consistent. The standards for identifying collective dominance
can be divided into two classes: the identification of “collective” and the identification of
“dominance”. Then the two classes can be divided into four elements: There is a specific market
environment or economic links that are conducive to the conduct of consistent acts by operators;
operators form a whole by conducting consistent acts so that they can be regarded as a collective
entity and regulated under the single dominance system;operators have integrated anti-
competitive consciousness to conduct consistent acts; and the whole can behave independently of
competitors, customers and consumers.

Key words: collective dominance; oligopoly; digital era; collective and dominance

dichotomy
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