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Re-definition on the Legal Attributes of the “Either-Or
Choice” Behavior of Internet Platforms in China

Zeng Jing
(School of Law, Shenzhen University, Guangdong Shenzhen 518052, China )

Summary: The actual competitive effect of the “either-or choice” behavior of Internet
platforms is the premise and foundation of its legal characterization, evaluation, and regulation. At
present, in order to maintain, consolidate and enhance their own competitive advantages and
status, Internet platforms exclude or restrict the effective competition constraints imposed by other
competitive platforms by implementing “either-or choice” behavior on their internal operators or
consumers, which is increasingly hindering the shaping and formation of free, fair and orderly
competition mechanism and order in the field of Internet platform economy in China.

Due to the limitations and deficiencies of the legislative provisions and regulatory focus of
China’ s current Anti-monopoly Law of PRC, Law of PRC Against Unfair Competition and E-
Commerce Law of PRC, there are some specific obstacles and operational difficulties in the
practice of regulating the “either-or choice” behavior of Internet platforms in China, such as
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system”, etc. So far, China has not yet formed a complete and unified consensus and standard on
its competitive effect, legal attributes, regulatory frameworks, and investigation factors, resulting in
excessive emphasis on the protection of competitors themselves and specific competitive behavior,
rights and interests, which has led to the fact that the three laws mentioned above have formed a
situation or dilemma of conflict and confusion in splicing and separating regulations.

Whether the “either-or choice” behavior of Internet platforms is illegal or not depends not
on whether it damages the specific competition behavior or rights and interests, but on whether it
fundamentally excludes or restricts the normal operation of the free and fair competition
mechanism and order in the field of Internet platform economy. Effective competition between
Internet platforms is the cornerstone of the free and fair competition mechanism and order of the
whole market in the field of Internet platform economy. Therefore, when evaluating the real
competitive effect of the “either-or choice” behavior of Internet platforms, we should not only
comprehensively examine its negative effect, but also comprehensively examine its positive eftect,
and comprehensively compare and weigh the advantages and disadvantages of these two aspects.
This is conducive to effectively clarifying the internal relationship between the former and the
value goal of “protecting fair competition in the market” in the three laws mentioned above, and
ultimately lays a solid theoretical foundation for its accurate legal characterization in China.

Thus, if we want to solve the problem of inaccuracy and conflict in the legal characterization
of the “either-or choice” behavior of Internet platforms, and straighten out and clarify the
application logic and scope of the existing legal norms in China, we should focus on comparing
and weighing the positive and negative competitive effects of “illegally acquiring or utilizing
market power to exclude or restrict competition” and “promoting or enhancing competition or
efficiency in the sales process” to reconstruct the basic paradigm, steps and regulations for the
definition of its legal attributes. This will ultimately provide effective institutional support and legal
protection for free and fair competition and healthy development in the field of Internet platform
economy in China.

Key words: Internet platform; either—or choice; legal characterization; positive and negative

competitive effects; operators in the platform

(FTAES 4. L)



	一 引　言
	二 我国互联网平台“二选一”行为法律定性的局限
	一 过分强调对竞争者本身的保护
	二 过分强调对具体竞争行为的保护
	三 过分强调“二选一”行为的违法性

	三 我国互联网平台“二选一”行为法律定性的理论基础
	一 平台间有效竞争是互联网平台市场公平竞争机制与秩序的基石
	二 互联网平台“二选一”行为的负面竞争影响是其法律定性的首要标准
	三 互联网平台“二选一”行为的正面竞争效果是其法律定性的终极标准

	四 我国互联网平台“二选一”行为法律属性的再厘定
	一 以互联网平台“二选一”行为的目的或性质为逻辑起点
	二 以互联网平台“二选一”行为的实际竞争影响为关键核心
	三 以比较权衡互联网平台“二选一”行为正反竞争效果为基本方法
	四 以竞争者与消费者正当权益之保护为个案补充

	五 结　语

