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(®See James C. Cooper, “Privacy and Antitrust: Underpants Gnomes, the First Amendment, and Subjectivity”, George Mason

Law Review, Vol.20, Iss.4, 2013; Nathan Newman, “Search, Antitrust, and the Economics of the Control of User Data”, Yale Journal
on Regulation, Vol.31, Iss.2, 2014; D. Daniel Sokol, Roisin E. Comerford, “Antitrust and Regulating Big Data”, George Mason Law
Review, Vol.23, No.5, 2016; Guy Lougher, Sammy Kalmanowicz, “EU Competition Law in the Sharing Economy”,Journal of
European Competition Law & Practice Vol.7, Iss.2, 2016; Daniel L. Rubinfeld, Michal S. Gal, “Access Barriers to Big Data”, Arizona
Law Review, Vol.59, 2017; Francisco Costa-Cabral, Orla Lynskey, “Family ties: The intersection between data protection and
competition in EU law”, Common Market Law Review, Vol.54, Iss.1, 2017; Konstantina Bania, “The role of consumer data in the
enforcement of EU competition law”, European Competition Journal, Vol.14, Iss.1, 2018; Toannis Kokkoris, Tommaso M. Valletti,

“Innovation Considerations in Horizontal Merger Control”, Journal of Competition Law and Economics, Vol.16, Iss.2, 2020.
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(DSee Greg Sivinski, Alex Okuliar, Lars Kjolbye, “Is big data a big deal? A competition law approach to big data”, European,
Vol.13, No.2-3, 2017, p.208; Xavier Boutin, Georg Clemens, “Defining ‘Big Data’ in Antitrust”, Competition Policy International:
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(®See Competitive Impact Statement, U.S. v. Google Inc. and ITA Software, Inc., Case No. 1:11-cv-688(D.D.C., 8 April, 2011).

@See PeopleBrowsr, Inc. v. Twitter, Inc., Case No.C-12-6 120 EMC.

®See Daniel L. Rubinfeld, Michal S. Gal, “Access Barriers to Big Data”, Arizona Law Review, Vol.59, 2017, P.339. 5 1] £ ILf&
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(DSee Ariel Ezrachi, Maurice E. Stucke, “Virtual Competition: The Promise and Perils of the Algorithm-Driven Economy”,
Harvard University Press, pp.120-128.

@See Daniel L. Rubinfeld, Michal S. Gal, “Access Barriers to Big Data”, Arizona Law Review, Vol.59, 2017, p.339.

(®See Inge Graef, “Market Definition and Market Power in Data: The Case of Online Platforms”, World Competition: Law and
Economics Review, Vol.38, No.4, 2015, p.473.

@See Nils-Peter Schepp, Achim Wambach, “On Big Data and Its Relevance for Market Power Assessment”, Journal of European
Competition Law & Practice, Vol.7, Iss.2, 2016, p.120.

(BSee Autorité de la concurrence frangaise and Bundesbehorde der bundeskartellbehorde, “Competition Law and Data,” May 10,
2016, available at http://www.autoritedelaconcurrence.fr/doc/reportcompetitionlawanddatafinal.pdf.

@©ZhnapiR 5K, TEALH KRR LT BTG R UL L™ i 75 AL S S IS SR B I ARl NBE 22, T A A se 5
SEAHE R ERETEAI ST I KT 2 /A 2 B IE I BE 22 . See Jorg Hoffmann, German Oscar Johannsen, “EU-Merger Control & Big
Data On Data-specific Theories of Harm and Remedies”, May 31, 2019, available at https://ssrn.com/abstract=3364792.

(DSee Jorg Hoffmann, Germéan Oscar Johannsen, “EU-Merger Control & Big Data On Data-specific Theories of Harm and
Remedies”, May 31, 2019, available at https://ssrn.com/abstract=3364792.

(®See Steven Salop, “The Raising Rival’s Cost Foreclosure Paradigm, Conditional Pricing Practices, and the Flawed Incremental

Price-Cost Test”, Antitrust Law Journal, Vol.81, 2017, p.371.
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(DSee Inge Graef, “Mandating Portability and Interoperability in Online Networks: Regulatory and Competition Law Issues in the
European Union”, Telecommunications Policy, Vol.39, Iss.6, 2015, p.502.; Inge Graef, “Market Definition and Market Power in Data:
The Case of Online Platforms”, World Competition: Law and Economics Review, Vol.38, No.4, 2015, p.473; Inge Graef, Jeroen
Verschakelen, Peggy Valcke, “Putting the Right to Data Portability into a Competition Law Perspective”, Law: The Journal of the
Higher School of Economics, Annual Review 2013, pp.53-63, available at https://ssrn.com/abstract=2416537.; Nils-Peter Schepp,
Achim Wambach, “On Big Data and Its Relevance for Market Power Assessment”, Journal of European Competition Law & Practice,
Vol.7, Iss.2, 2016, p.120.
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(3See Samson Yoseph Esayas, “Privacy as a Non-Price Competition Parameter: Theories of Harm in Mergers”, University of
Oslo Faculty of Law Research Paper No.2018-26, available at https://papers.ssrn.com/sol3/papers.cfm?abstract id=3232701.

@OECD, “Quality considerations in digital zero-price markets”, 2018, available at https://one.oecd.org/document/DAF/
COMP(2018)14/en/pdf.

(®Samson Yoseph Esayas, “Privacy as a Non-Price Competition Parameter: Theories of Harm in Mergers”, University of Oslo
Faculty of Law Research Paper No0.2018-26, available at https://papers.ssrn.com/sol3/papers.cfim?abstract id=3232701.

©See Article 29 Data Protection Working Party, “Guidelines on the right to data portability”, available at https://ec.europa.
eu/newsroom/article29/item-detail.cfm?item_id=611233.
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@See Guidance on the Commission’s Enforcement Priorities in Applying Article 82 of the EC Treaty to Abusive Exclusionary
Conduct by Dominant Undertakings (2009/C 45/02), OJ [2009] C 45/7, para.5.

(®See Robert H. Lande, “Proving the Obvious: The Antitrust Laws were Passed to Protect Consumers”, Hasting Law Journal,
Vol.50, Iss.4, 1999, p.962.

@See Speech of Commissioner Vestager, “Competition in Changing Times”, February 16, 2018, available at
https://ec.europa.eu/commission/commissioners/2014-2019/vestager/announcements /competition-changing-times-0_en.
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i  See Microsoft/LinkedIn, Case M.8124, Commission decision of December 6, 2016.
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Wi A = H—, FE500 T Q0TI 332 BUBHLAS, R 5% 10 SO IR S B W S G, 49
Ji A A5 T RIS B AT b o5 A R X — e s JEORE Y, A I T ST AT R, S
X 2 Gt T 7 i B0 S L R 3 AR A SR (E “Microsofli I LinkedIn» %, BR B & 2L 48
TR BT 0K — A, B BTN B0 A T AT T IO I L & P 6 R AR 4 B
BN R AR T, 5 =0 R O B D0 SR A R R, P 00 R A AR A A O T i
9 FF 5 T S LUATE 2 ) BB VR SR N 3%, il 45 I WA e TR o 7 1 i I, 5 e s 4l
P PR AR R (0 BT RE J1 22 B S 1 59 L 7E - Google U I TTA G v, 26 18] ) i3 b 18
H, A T 5 R B B ] L K S i 5 et T o A T T R B R D, X — 2
R W 2P B HTARE T, IR T 2R R S AT R AR o SNE BN S R Al
N B AE U Eh 7, P 2 8] AR TE A 6 AR BRGX — BT R e, ROk B S2 S B T R 6 —BA
I, A I TT T2 G R K BB R, HL 0T 3 J U R 058 . T s i AR A S AR A T RE S
A I R T RVH, B Xt B B A P B RETRE N e Ah, ST, — SR T B Sk A
WA 5 T T R 00 0 01 4l —— <458 R % (Maverick) " & 3R 5205, B 016 I A L4k 4
R S O R A T R AR B S A Al B — S A 0 H Y, X 6 R L 2 BHL 15 4
HEL DR B T AR, T B TE 4 S B il A T R SR i A Ak . H = BRI BL
PEE IR RS, BT 20 T R IR o B DK B ZR ) 5 K 0 5 2 M 2 R e A

OZ R H LT ANE BIRSARA R AL 5 EA RS, b HisB —h RARER (2009) — T RAIF5H8455 REEH
45 also see Trade Comet.com LLC v. Google Inc., Case No. 09—CIV-1400 (S.D.N.Y. complaint filed Feb. 17, 2009).

@Z W[5 BT -E 01 B 5T SAG P A& I 3T : CRBE 556 47 BURD) , 228815, A AR AR 20194 1T, 5 44-45TL .

(®See Non-price Effects of Mergers - Note by the European Union, June 6, 2018, available at http://www.oecd.org/officialdocuments/
publicdisplaydocumentpdf/?cote=DAF/COMP/WD(2018)14&docLanguage=En.

(@See Microsoft/LinkedIn, Case M.8124, Commission decision of December 6, 2016.

®See Competitive Impact Statement, U.S. v. Google Inc. and ITA Software, Inc., Case No. 1:11-cv-688(D.D.C., 8 April, 2011).

©Z WEE R B (i BERUTF TS B <A 5 0> H 45307 55 S ) (B MM R 27 44ROy Gk R D202 14 585 5301
SRR (WEEE I PRSI T AR PR AT, (AN )201 74258 U

DA R ZEWHE RS T, B R I8 AR AT\ IR 55 T GBI F (22 SR 1™ s BEUE X E AL T8 AT 71 5% 5 BB 1)
WAL Lo, S57EAL# AN [, DuckDuckGoM Whats App?) [l Fi /= 42 B AR BR (10 B AL AN B0 TR I o AR 48 2R 51 3 IR S5 11T I AL A2 Y
T3 b, Wi B N8 /& 3 (Maverick) . See Orla Lynskey, “Grappling with ‘Data Power’: Normative Nudges from Data
Protection and Privacy”, Theoretical Inquiries in Law, Vol.20, Iss.1, 2019, p.189.

@ WAPE: (BUHN 5 [ 280 ELIE ) b i F AT D0 VR R B A0 ), 248 AR AR 201 64F 1, 515259 T
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R T RBE A R AR I 58 B, A I 7 8 AR 5 R AR i X s T B
55 kB 32 e 3, 28 T B0 HLAG X 11 35 0 B B0 5 B2 LRI S R R R, I AE
“Microsoftlt J] Yahoo 2 1, 2% [ ) 1 SRkt 0 Hu 36 1, 7 3545 Yahoo! 18 2 B4 5, 9 K 1 %%
8 P2 T 5 A5 B T Microsoftfl At 1 B 38 2 1 55, S5 A3k T8 vkl £ 480 2% 4% 2R LA J% O i 1) 48 2 SR B
J7 3K, MTIT 4 3 Microsoft/E 48 25 51 38R 45 111 L9354 0y, Wi X 2 L5 f 2 4eH b vl L, %
B B0 70 I ) 52 UG, A 7 AR T RE LUBCHE g i 8 25 SR HERR | BR o 55 4 i T Sk, ARk T
WSS — R T T, S 00 kA R R AT ) A A N 0 PR SN, X {45
B B B 0 5 W T B 3 G 4 LA B S R B A E X 3 e ok T 0 A e LA T X3 %
FA NEAE 12 E 5 BB 32 4 00 H 251805, 35 40 400 0 00 1 1 0% 5 S Y I, S
{14 % A 0 TC 1 85 < B —

2R AR 1) %) 24 AR E AR R SN R AR S 4 I B AR o AR ST
By b, S0 35 G 0 A B (FE B AR IR ) AR R A b, T EL & A AR S N AR Bh B R B8, 4
HREME AR5 K 75 5 Mo 2 #3038 A G, MUSAA ok, 1B 178 1 1 38 4l i 290k —
Tl H i A 0 i 25 5 SR e RS BRI, FEAL G 3 b, FF AT S b 525 4 00 450 5 A0 it 32 AR B
Sy teh 3 R A 1) B 2 SRR A I B L BB i, B R AT AR IS R T R 4
FAZAT H R IE T Z AL L R —— S MR (BFR), R ER T s 57
=S N SE g =X =¥ I 8

BG5BT B S E P R, BT R SR AR 5T, HAR A
B AU A R M, B T4 b I 55 4 O S M R B TR AE 3 e B A B R L B AR S s )
Tl 45 K 0I5 (A % ek ) 3 25 0 R X AT i b B0 3 e I R T 1) 1 BN

(DZeynep Ayata, “Does Big Innovation Lead to Big Change: European Union Competition Law Put to the Test through Big
Data”, Banka ve Ticaret Hukuku Dergisi, Vol.34, Iss.4, 2018, p.203.

@Z W T GRIRE 2 E F A b=l L L T7E 28 ), BGERTHT ST 20204 55250

®See U.S. v. Bazaarvoice, Inc., Case No. 13-cv-00133-WHO, 2014 WL 203966, (N.D. Cal., 8 January 2014).; also see
Microsoft/LinkedIn, Case M.8124, Commission decision of December 6, 2016.

@See U.S. Department of Justice,  Statement of the Department of Justice Antitrust Division on Its Decision to Close Its
Investigation of the Internet Search and Paid Search Advertising Agreement Between Microsoft Corporation and Yahoo! Inc. 7,
February 2010, available at http://www.justice.gov/atr/public/press_releases/2010/255377.pdf.

(BSee ICN Merger Working Group, “Merger Remedies Guide”, 2016, available at https://www.internationalcompetitionnetwork.
org/wp-content/uploads/2018/05/MWG_RemediesGuide.pdf.

©See Eleanor M. Fox, “What is Harm to Competition? Exclusionary Practices and Anticompetitive Effect”, Antitrust Law
Journal, Vol.70, No.2, 2002, p.371. 53 Al 2 WLANE : (B & 10 s 2B T MR 85 ), 3R B A S RF 2320202 LEE 25 535 4% 90 - (Bl DR 3l 3%
SR AL AN 5 7R ), B HE R A AR Y (I 27 A R RO 202 14 55530



146 AR ZPN==F i 20214F 55 631

SRR, P RN (AT REM: | B B L % FE 4 M T s AR SR B B SR I T 5, B 51 R
VA 5 e 0 S AR A I 5 BB 3 SR ATk, BHLAS 324 6 T HE N T, Ik OR 4R
l6] B0 2 5% 4 1 R A B L R R B, WS FAE 98T 3 b 00 36 W, 765008 IR 20 B F 0 b, 324 40
(R % A T MR, B R R B 25 5 A R T A T A 4 SR R E L R B 3R AR E X
— ) 7 T, T B TR BRGNS T T R e O A SR E R (R B A
TESCTE 4 SN IR E B A, U 24 4 707 SEE 4k | BR ) 32 447 A T RS S B0 A% L itk 2 7
O S AR 2 S, R 2R LA 2 A N, 3T A — S5 R, i N 55 4 2 )
1) 65 A7 P DR 59 T 5 55 000 22870 35 VN I TC AR B A N ) 3 DR % K 2 Y S S B I
AE S HRAY AT SRR, I 2RI B LR R 2 A N R KRR, B A i RE 2 R A
IR SR T 2 77 L G S5 0, R TE X — 25 Sk A 2 T, SR 2B IR LA 2 S At A JE SR B
FRATAT B, 5252 150 (015 9% 5 7 xfe L3R4S I 28 0 1 b B e, A (RS2 4t B B & F
I 22 IR AL AG — 28 oh i T2 5L R R W A T, 3 LS  PEAE M T LR A
AT RE & AR IR, NN BN RO PR T L i3S

3 AR MR TH ) HEAS SR T 4 b, IR IAAT Aokt 35 4 i 1 1 SRR B A B L 6t i, TR IR
I ML, IFWAT R S B0 R 32 AT LAY R k2 Ho—, A0 2 IS Al BT LK g
TR OB A T T A L 0 A 3 4 3 URE 2 RO AR RS B NIRRT, Al i) o
PR R4 TR SR AR X RS 0 32 X (price-centric) »Opy 35 4 B T AL AT A o B
P ARRE T, 1 B 285 2 00 B AL 0T 07 72, B REMS A Ok R AL 2 B 3R 00 T E 51 K 1 2 4 R E
B A . ] 7 Tl 22 5 RS2 22 L ) 52 B 00 5 2

ORI, 2447 S A0 25 5 11 39, b6 V00 M A 7 6 460 25 B /A A T G 2 OB R 5
W BRI BT, BB T AR RN T, BT G G 2 ] Y 2 S A
bty AHES TAL SR T 1, BT T 00 B R 5 R BRI R AR TR AR Ak, XS T A
(1) 325 G i L L RS TR R S O I, T A PR | 37 45 M 32 e e 3, 1 %0 1 18 I T
AR LR BT A DL R R I SR R PR R L S R b X O T I BHE AR £,
DuckDuckGo$ 1 (1 3 4 5 AL I 38 22 I 55, 5 Google 4T Ml 3 37 1048 2% 5 46 R S5 S 4 79 AR ol
DuckDuckGoZK i AW EE . 43 523 4 Z i IPHU AL 19 2% 4 H DL 9 2 05 464 A, 25 1A
FLAR 1 Sy DX 50 F 32 4 6 T 00 A 00 52 4 SR, SX PO BAFL A P B 38 0 IR 55 M B SR T P L
B ZR I CERE 25 b, R R BRI, TP A 5 0 5 S A 1 VR A
B, FELIE A0 PN A I L 8 B IR T RS R T B FA I I B e IR LU A

(DSee Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations between
undertakings(2004/C 31/03).

@See Hans Zenger, Mike Walker, “Theories of Harm in European Competition Law: A Progress Report”, February 22, 2012,
available at https://papers.ssrn.com/abstract=2009296.

@F W[ IHHA R B MR IR - (A SICRI B, VMBS, 148 MR AL 20094F 1, 556 7T

@See Lina M. Khan, “Amazon's Antitrust Paradox”, The Yale Law Journal, Vol.126, Iss.3, 2017, p.740.; % #rgh 45 H , Z =k
FIRMIAZ O SEIHTE T, B 5 I 28 W 1) 8, i A& 1) T B2 0 #2187 . See Richard A. Posner, “The Chicago School of Antitrust
Analysis”, University of Pennsylvania Law Review, Vol.127, Iss.4, 1979, p.932.

(BSee Lina M. Khan, “Amazon's Antitrust Paradox”, The Yale Law Journal, Vol.126, Iss.3, 2017, p.740.

©Z WA (NG B0 SZEBTE TR IR DRI B ORG), S5 02021 4 55480 TR AR : eIl 22 - KR
HLEF R f ZE W VAT ), R J7 1520202 14 5331 .

D2 WK RGBT LAB P A& AT CRB 15 58 S BORD, 2850, I AR I ARAE 20 194 JiR, 55304-305 5T
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PIEAUAL SRRt B, A B X P T SR R B i 3
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(—) BREIE B EAT A R AR E R

Xt T HA B T RE B A HERR | R 55 4R, (H R 2B U LA 5 T 12 58 B R T2 1k i
I, (TER ) (78 A P A AT LR ) S R SO ST T P RO T R SR 5 AT
ST B I LA B B A TR R, B AL B AR L B S TE TR P 3 ) A A
S )T B S TR 4 B O B S B | R A R AR R
AP S5 SRR ST MR ) T R T B, TS SR T I T R O B R I A o 6 32
S E B, H T RO B A AT R SR A S, A T R R T B R, MM L —
A BT P A7 L Ry e i
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VT 1] () L T 2540, R SR T R 2 2 1 — R RO, LUER IS Y L 454 ik 1 1
SEMTIE R IR FEE ST b, TS 5 T 2 ) TR R TR B Y K 2R A P Y
T G5 AL AL W R 2 11T 3 0 R B TEAE, DRI, M2 4 1R %, 3 3 30 5 A 05 7 (R W 72 Ll S5 RE 1%
e PR S 2 e 0 T A S5 A, T 45 Sk A 28 Y SE R IR ATk 5| S BV (R SR 4 B L R, — B

OB WL D285

@Z MATEFN 2156 (A F D AT N335

BZ W3 [H I S ZE W oy 29 - (2 [ IR 8 R ESE S5 4RF ), 22 2 BV P, AL TR 2 i RAL20 L1T4E AR 28
47471,



148 AR ZPN==F i 20214F 55 631

Y Ul EHF N, SO0 S KRR KA IE BT b, 2 SR SR IR s, )
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ASVRERR R IE ", BT 0 A R T 55 =, 0T A RO I, R A S 1 ) 8 %t
KA WM R R 2B W BUE DL BRGSO B AR U = # B &, X BT
TDEURE MM &, (H2 53N FF IR A T S mEMFRL 5, AT FE%
T 5 B0 K 5 25 ) 60 A% 0 T TR A o R, 3R 1 B R S5 ., ) B T
FOFM H 00 3% 25 I, 250 RO I OR 5 R R & IR TE S, TR R B A T T i 5
G R YI 25 R 2B W BRI DL 348 438 JH Al 3 B 0 5, DU SR 2 2% JE ) 85 1) T VR 1 DL R ) 9 T T e
B HREAE 2 R LI BR e 4 33 0 F R B RN &, X R — 30 E R APk

T EEHH TR, B S RO A AE — LE B, (B A B IR E EE M e A i E T e 2k
1 2 18] 5 0T R o 22 0T 30 1 S5 3 B ) % A DX A B s I 28 e 7 T ) S T, SE ik
o A EL 8 BIK 2y 78 I e v 25 AR RO 7 R FEE R L B (BB ) 2 4h, BTk ) W
FLRE | BK 23 25 A5 RUA 8 L £50) J52 0] SR BT A 21 8 1 R 5 it ZE S8R =2 47 A RO 1t e 2 A7 ok s
T S L) % 45 2 OIS UL R, B LSRR EBURH 97 (16 5 40 P R I i, AR 40 4l B 8% 340 5 4 56l 55
S 0% b AECDUEREC BT T, MR — B AT RO S AT MR S 2 RO O 3t
TR MRS A EUR Y Honl A0y, XA BT R ZE Wi Pk AILA DA b 0 7 RO AR I 47 38 7 1)
AR YA ZAE A B0 5 1 AR RO 1 it

(=) R FFE ey BARE T

AR, S | R S B O SR X 52 45 ) & A IR AT AT R RO A R AR TR
B RSN B IF M v] BE 51 & B 35 S 30E, IXAE “Microsoftit Il LinkedIn” % . “Googledit 4 Fitbit” 28 &5
— RYPVZAF R R T SO DX 26 i A ZE 5] S BE AR BRI AT R BBt 0 e R AR O F 24 N 22
P T AR S A5 R RO E I T RE T

148 LU IR BRI Sk v ot AT R 05 5 ik &

55— B TP OB i AR AE AT oA RO 7 Rk R P B SR L T T IR RO s o B 5

OZ WESehk: CF & LU OURZE WA 5 22 W i) FR VR A 28 ), L RS K5 4R 202 14 554400 MR - (i S ZE ik
T RO 25 APk » B 1222 ) 20204F 55330

@See ICN Merger Working Group, “Merger Remedies Guide”, 2016, available at https://www.internationalcompetitionnetwork.
org/wp-content/uploads/2018/05/MWG_RemediesGuide.pdf.

()Case T-102/96. Cencor v. Commission [1999] E.C.R.II-753.

@DZ: WM ZE - (78 5 b S 2B W4 1 BR ) 1k 2% 1 1) LA A 435 s 3R AL 22 020194 58 4000 S (k& 9F &
ZEMr e 2 AT RS BCRTT IR 020134 55550

(BSee Jacques Crémer, Yves-Alexandre de Montjoye, Heike Schweitzer, “Competition Policy for the Digital Era”, available at
https://ec.europa.eu/competition/publications/reports/’kd0419345enn.pdf.

®See Article 16(2) of Digital Markets Act.
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BRI SE R , B FF 7 AR AT 0] 68 £ ST AL BT R, it OB A A B 2 I PR AL A < LA
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WK 23 25 #E 7 75 T Microsofthi 22 i) B 4R A BE 55 N S0 5 AR, & 9 & A J5 Microsofti] §E 25 K H:
TEAS N B3 1 R 40T 3 RIS BT 3 L 0 0 A% 5 S BRI Ak 3 0 28 IR 45 11 3 , il i R
R 90 56 K4 LinkedIntf) 57 2 5 %24 8 Windows VE 2 45 v 8% 3% 155 85 LinkedInf) 57 H #2 5
8 1 B Office AN HR A v Sl 4l Linked Inf) 35 4 6 T, HEHF XINGE: $2 43t R 4 BaOFA (R AR 55 10 3%
Ge o Tk, BRZE S AEMHIZ I & R I BN T — S0 B ) 1 45 4, 4245 MicrosoftAS 5 M =R H il 4
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FRAARE QIR E SRR mE.

55, MRS RAE BLER A IR 7 M AN Il A T 1 B R A —IE AT
RO TR, <M 1T 3% 1 R Tt T i e B B TR R A LTI 5 VT 1) S
W, HZRZN R3S 5 28 5L S 7 R A B 90 4R 45 o 3 18 <00 2R 5% BILIE 2 25 i 2R B 1 i A5 v
REREAR IS AL PRAP K, DT LI 08 S 4 T AR, B2 R 2 55 42 v (1) 45 J7 7R AS 5502 B L
B, LA 1k A5 96 7 o 3x b g7 20k 37 5 248 9 117 3% 1 8 76 Google U W Fitbit” 2 v, Bk
23t 2R GooglelE H 2 WK i, He ot L8 7K 345 < A1 Fitbioli 48 1) 1) (@ e 54 17 2l
55, FRAFICIN 2255 DX AR R 2 4 446 6 56 10 28 0 MR 55 32 BOUEL fit e e i 5, V301 4 1047, A DL %K
IREC A S BT, RZW PR FEE X — 17 AR5 F B — o EE R, RIS F I
B 204 5 5 [ e b A 56 5 0 Bt 0 R OT, B, T SRR A 5 07 AR U ARIIE S = 7 RE A% Ui n)
b, RUETH 2% 20T LA HOERALYE S BbAh, ORI T 0 S R T R, BT L
AR 525 9007 A SLBAT, I ZE W PR WUAL B 24 L4518 B AR 40 2000 & 5% 07 S8 17K 45 1 39
B 5 3L SR D T M A S B SR I T A 2 O B S A B B BRI, R £ S 2 M Bk
TR | WS HILAA RE 0% 2 o A 25 7R i 0 HL A B AT 1 0, (% IE BT O S 3R

OVE LR H2156 (L E H R o A AT HE V335

@See Microsoft/LinkedIn, Case M.8124, Commission decision of December 6, 2016.

(®See Google/Fitbit, Case M.9660, Commission decision of November 4, 2020.

@See Final Judgment, Google Inc., Case No.1:11-cv-00688(D.D.C. Oct. 5, 2011).

OZ WA : (4E 5 4 B0 BR AL S5 A 1] FEAIF 5 - 270 e 3 T St ), b R ) Hh A 201448 i, 35550

(©7Japan Fair Trade Commission Competition Policy Research Center, “Report of Study Group on Data and Competition Policy”,
June 6, 2017, available at https://www.jftc.go.jp/en/pressreleases/yearly-2017/June/170 606 _files/170 606-4.pdf.

(DGoogle/Fitbit, Case M.9660, Commission decision of November 4, 2020.
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New Characteristics of Competition Harm in Data-driven
Mergers and Concept Renovation of Antitrust Remedy

Wang Lei

(Law School of Civil and Commercial Economics, China University of Political Science and Law,
Beijing 100088, China )

Summary: In the era of big data, the competitive value of data is becoming more and more
prominent. Digital giants frequently launch data-driven mergers for the purpose of seizing data,
with the intention of occupying data on a larger scale and at a deeper level. With the market
power and competitive advantages caused by massive data aggregation, digital giants may
implement data blockade, create barriers to market entry and cause competition harm. At present,
the academic and practical circles have not yet formed a systematic theory on the competition
harm in data-driven mergers, and cannot respond to China’s current anti-monopoly practice. The
content of competition harm in data-driven mergers mainly includes three aspects: The first is
privacy harm, which is mainly manifested in the excessive collection of consumers’ personal data,
the loss or difficulty of consumers’ control over personal data, and the reduction of the
confidentiality of consumers’ personal data; the second is the limited choice of consumers, which
is mainly reflected in the reduction of product diversity, the obstacles faced by consumers in the
conversion between products, and the misleading choice of consumers by digital platforms; and
the third is innovation harm, which is mainly reflected in preventing competitors from innovation
activities, depriving consumers of their innovation benefits, and restricting the free flow of data
resources, so that it is unable to provide important support for the innovation and development of
digital economy. Different from the competition harm in traditional mergers, the competition
harm in data-driven mergers presents many new characteristics, such as “data appearance” process
appearance” and “non-price appearance”. The root cause of them lies in the abuse of data power
by the merging party. Moreover, the harm points to the dynamic competitive process and the
non-price dimension of competition such as privacy and innovation. In view of these new
characteristics of competition harm, antitrust law enforcement agencies should timely adjust the
ideas and methods of antitrust remedy on the basis of learning from the beneficial experience of
Europe, the United States and other countries, establish new ideas and ideas of antitrust remedy,
seek effective strategies to break the data monopoly from the data itself, build a set of behavior
remedy scheme system centered on open remedy, and pay attention to the application of open
remedy measures such as open data, open platform and open network. At the same time, we can
try to explore the possible schemes of structural remedy such as equity divestiture in individual
cases, focus on behavior remedy, and treat both structural remedy and behavior remedy together,
so as to eliminate potential competition harm and restore competition in the digital market.

Key words: data-driven mergers; data locking; competition harm; open remedy; equity

divestiture
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