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(DSee Eastern Railroad Presidents Conference v. Noerr Motor Freigt. Inc. 365 U.S. 127(1961).

@See California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508(1972).

(®See Stephen Paul Mahinka, How to Preserve Your Anti-Trust Immunity for Lobbying and Obtaining State Actions. New York:
Morgan Lewis trade Association Teleseminar Series. 2014: 3.

@See David McGowan, Mark A. Lemley, Antitrust Immunity: State Action and Federalism, Petitioning and the First
Amendment. Harv.J. L. & Pub. Poly, 1994(17):293-375.
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(DSee Walker Process Equipment, Inc v. Food Machinery & Chemical Corp.,382 U.S. 172(1965).
@I (LT 3626 58 MR « R W I H 1 N1 3R S0 0T o 2 AR IR0k, B2 2 3R 58 78 FR i H AT S5 3 R A RIS 2%
®See Unitherm Food Systems v. Swift-Eckrich, 2004 WL 154286(Fed. Cir. July 12,2004).
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MEROUF VA BEAT B ZE W A H B I ANTE TR ) WS N 18] & R SR R AR R R AT oA A A T A
Xk ) FIAE 0 30 57 AR R SE RN e SR 4 1E o i SRR R 9 e R R AN RE PR AR
MR TEG I TSRO, BRIE% R B S NMIRVEST b 5 % R R % 7 2 FIALZ MR E R SR E & . IE
135 55\ [ % B 76 B BEE. 1. Dupont de Nemours v. BerkleyZ& 38 HY, TR %A L F HiE A K
WORIRVE, TR R R S 32 7 H LRI, SRR 1L RN i I i S5 & R4 T AR TR
A 10 75 S, TR >y 2 0] o) 6 0 25 2 ) B 7 5 R v O B AT R 2 RSN RSt i R A A5 L

= B AR AS SE R R AE B R T FIAUN B A 1 o % ) B N IRTVEAT R () R BLBE W] DL
HEPER) O SL BRI, [E R 8 ] DL 8t I (deliberate omission) . & Fl HHi§ A MRVEE F /i N
Wil 1) 47 A 05 A B PR 1 3L R, T B st i o 76 % R i A A, S5 T 2R BB AL
EARF K, B L R IE 0 AR A R, R A SRR RO T R B AR SRS B
PRl B 5%, R ) T R A v 0 SR B N SR A T RN T M FE R, i AREAE A I i A
H AR TS T, 3t 5 N2 5 ik 2 R 2 56 % ) o il N IRVEAT R = AR A a5 i 452 7 % FIAL
U E , I TIA ARSI, TR 2 58 5 J6 WA L R HiE AN EF 0 ELEE R,
RS M SE L ) o i 2 3B

(=) RAFARIE R 5

DX TR VE RS YR A & LE AR B B B % 58 % R B ANAT AR S AEAEA Y, ToMR 4 ki
S M VAACRIA T AR B, 25 SRR N AT T AT A Jo & BRI . 56 T T & BRI B I, 7
2 & B A R Pk ) 2244 - Handgards v. EhiconZE . #£ HandgardsZ& ', Ehicon’\ &) #1775 5 F il ii& b
B FEARFEMNHIE R, BI04 H5 Handgards 2> 5] 785 P A LR B 4TIk 2 5 32 42 040 & FR AL
PR VA o T8 1 B W B AL ZZ A Z 01T, EhiconZd ®) B BEHEE 7 Htp — W& R ACR £ 5K, 55— W%
FILLG W IE B 8 a3 & R o 46 T FHR AR VA H1 9 5, Handgards 2y w) Bl I ] EhiconZs W) $i 2 )2
ZEWi IR VA, 9K 9% EhiconZy BB B IR T RMRBUFIAMNAT A, BR TR EWE ZRZIEEIN
i, FE T FURBGR VA, 12 SRV B AR AR 2 FIALN B & R R0 5 BiE, LS —Fb
SRS A PN B R AT LIE R 5 15 2000 T B, MR X — R bR 2R AET 2 5, W AU (TR
BA s 5.4 A\ #f15 (clear and convincing) B LEHE @Handgards;;é}ﬁ, = E B H e m iR oA HAR
YEURIA W) A 5 6 FH AR iR 4T T 44k o 4% 5 & 7F Professional Real Estate Investors.v. Columbia Pictures
%% UG W FRPREIZE) v, IR e o i B 4t 17 0 2 T & BHUAR 48 3w 14 0 W9 2 Dk

— R M TE AR o U TE AR IR T2 2 H A AE T I IE L RIAN S AR B A ) 1E 24 1,
B 1 52 222 W7 19040 224 20 N T 24 DR A A S TE 24 ] 0 00 T AR 4 0 358 DA 2 0 2 TR 1) 49 4T, %
SEUFUA A A 2 0 B R 37 VA 24 5 N RE DB AR I V5 i i & PR AT I SR AR MR U R — A%
MR R A M 3 NRERS & PRI IR IA BB IR A R B0 45 2R, IR A% IR VAR RE 5 1145 I 22
Dr s ) 6 %, S0 T S 28 W S AT B R AE O ZE AT A E 2 W e AR A b, SRR STIZ AR S H SR
(probable cause) BRI HEATINE , F G B b ] 24 (0B 2 6 1 1A B A 110 e XU, My BE A A IR 28
WAl HA G B JR A S B i), SR IEHEBR g 35 R R IA I E - WIHE Professional
Real Estate Investors v. Columbia PicturesZ& ', 38 B B 3 & & 1B BE I\ b, L ZB WG R A A 25

(DSee E. 1. Dupont de Nemours & Co. v. Berkley & Co.,620 F.2d 1247. 1263(8th Cir 1980).

@See S.W. O Donnell, Unified Theory of Antitrust Counterclaims in Patent Litigation. Virginia Journal of Law & Technology,
2004(8):9-40.

(®See Handgards, Inc. v. Ehicon, Inc., 601 F.2d 986(9th Cir. 1979).

@See Professional Real Estate Investors, Inc. v. Columbia Pictures Industries, Inc., 508 U.S. 49(1993).
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Columbia PicturesZ\ i) AR FEAR AL Z e YR, {H A& AN 1T 15 1\ Columbia PicturesZs v HAHA &1k
B R, A 4 25 ML) 24 S AR S A A A SRR PR R ) & BB by, A1, Columbia Pictures?y 7 42
R BUF A AT R H A A P, RN B TE AR T . BRI B e X T R SR IA R R
iy o B o, X R UR A RN E , LR A S B r s . e H A F S, e
ST E BN RIEBTIN A, B 4 R m AN T & R BB TE A L AR, T R
TR, A F LR G2 7 B 17K 5 T R AT LA 5= S e AR B A TF, i JE A\ % R e
i A G E R, B, TR R A EAORIA R A AR E S E S, R BOAE AR
ik B M ITCARYE BN E FINEAL, B =8 5T R SR BIE, B 1T IROH &I BT AL,
DL IRAT A AN UF A SR A RREMARYE . —m 5, (A EW GRS E N, AEEJRAT
B AR (iR 28k A 09 T A AR ) R T IR VA AS (R 2% L R VA 3% L B 1) g AR ) B, - 2 4
R — TR VA F 5K, R IFIA I EATF & X — a2, AR A T % 8 X L BUH AR (net
expected loss) o 2R 1M, 7EW B R IA M AR St i F2 v, B TR IA TS, BN AR 1% 525 1k
A B U Z Ab, 1 2% e L UF 1A T LA SR 1) JE R VA B i TB)#2 0 4 , 3X — S04 2 m 24
S HERR TE G ARAS 0 22 Wi AR, PR dg O AS TE M icas o T lies M R SR E — e A
205 O B R JR A SRk TR AR PE I A TR, 78 B URIATT A0 1) 8 v, 20 2R 3 14 1) T340 43
FIG R LLFIANER (A0 ) R TIRIABASET, A8 20% )F A st B AT AR 4 ; ST )F
VA RS, 3t 22 3 — 5 2 R 1) $R 0 Ak A 15 e a8 0 HEBR 58 4 7 SR B0 AR R, IR R AT o A B
VRIATT BB & Hift — SO P 1 % i, IR H A R S84 2808

TR R TCAR R o 0 S 5 TR Al I SRR E B, To AR A TR 1A B 5 2 AR N 3 TEAR
a0 E MBI AR B, B 52 % R TESE i M TG Jria B 5, 2 15 1 e AR\ i i
I BOR F2 A Sk 4503 55 4 0 T2 ) 45 1) 5 57 0 238 1 32 38 1T o o) 3 = W0 TG AR 408 1) 4] i it TG
B BRI R 1A 2 e A, — D7 THD, T E B AL —Fh 0 R, BT AT M AN TE, R
MBI 5 55— J5 T, BT RIS R ARAE S — 2 M, R IE BH I R 2 W T AR i S W, v
BE AN 2 38N 55 00 e AR U8 1 DU X2 v o T AE 5E [ B PRETZE W, B T ER s | ik BE il Ay
Columbia PicturesZ\ 7] $22 £ 1) & FUR AL IR VA T B 2 20 W TC AR 3, A #0477 58 =2 EM e 98
B IR P, S A m] i SE BT IR TR IR 2 W B AR S bnife S T I, Rl sLih IR E R T
FEW T AR P A AR 4 L B T 0] DLEL R ) 4 RN IR T DL i AN Al R ) 23 i
F TIPSR B IS R S R MIE B i B L RN ) 305 [ A, 3200 TG R A 1) T A
A ) i S e v HAT G PR B BOBL, A R A R VAT O N 3 T B R B SR BT
T 538 TR 43 2 4 WA g o7 5 e 5 b B R R L T F Uk, S A 4 i de A,
MBI X 5y E 5 G R, EWHERTETT N AN A 047 27 A 3 F i A skt 25 i

(DSee Professional Real Estate Investors, Inc. v. Columbia Pictures Industries; Inc., 508 U.S. 49(1993).

@Z WAL W A BB & A R TTE A R 4EA /R LSO B RS BR A R HUHE W 4 Z 0, bt i 38 —h PN RiERE
(2007) - FRAIF 55154455 AL 5T R N RIEBE(2008) i R Z755 16345

(®See Gary Myers, Litigation as a Predatory Practice. Kentucky Law Review, 1991(80): 565-630.

@ZFEBeAK FLIRIR F LRI R R 222 AN R UR A 0 3 WbR v A MO, A7 9 NG SR AT A R 5 35— ol B R
&S WEBK: ORI A U] L R UR A B8 5 W —— e PHT (LRI 352355 5662550, B ARIBIZD20124E 58
28 AL EARR R R BCE SR BIFRR o ) 50 B, S OEHG F D201 248 5540 i sk i 5 AR R RRESE 2
2 U T R R VA IR U U o IS FAT R PR W R L SRR A1, 38 N BAT R I ARVE B « 2 WK AR R - G R IA K A
FRFPRUHLY, C EMGBOE SR SR OEIR 18 AOD20128 5593 W : G = BB R R A BIFR RN ), BT RTIR AU 20094E
10,
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J5 2, AEAT A B BB AT 40 55 45 SR A0 S A T B B R AR B O B, A7 O AU
HAT A 277 A IE B 22 )5 28, I B BB AL, D20 40 3 i\ ) 55 SO0 A H Al A 1
F g5 00 H A0 0T S TE AR I AR SR TR bR, BIDKEAT S A R IR TR
S XA RE S AT E MR AR % )8 T8 R 928 B 2 M U i i A ) i 5 o 3 I 7 o PR A 2 SR ek F A
FINSE AL Ve VA B E IR A 1A, 25 5 4T AR AU R A, 5 1 24 B 4EAA T A i e b 5 A
BRIV T I 7 R AR R AR T R SE P VBRI M B 0E T X — bR R nAE
B SRR PR e 0 AR 4 ) S0 W B DY 5 A 8 W AR TE R AR )T AR AR
L FIALESR G, WIS ) 8 37 40 AR R TR, He SUFE T 1% 30 73 AU R 1) 2 AR 24 W) S e 4R A
PRI, PRI, b SR P Rk 5% 48 e ) 72 e 5 DU 7 0 2 T SRR M R AR A A R

M, EFES RN REZREZEL

3 [¥ (1) Walker ProcessZ€ . PREIZE % wl v 6], B AR S % R 2 IR va I 28 B v T M 2 2 1Y)
WOMNSRHE T A B XANBRUE, (HIZ 530 7 AR AN S ZE T 28 1 P 8 B 28 i, 3 & R R RIA TN
56 YR ZE W v FTE P 2R RS RN )T, 3 B BE N R ZE I B 1 0 SE S o AT IR RR B B, 3 LR R R
VAT A EAT SE G RORINNR . B R S ZE Wi 0 6 HARTE T i se ik e i, A R —
FE T R, RENE P A T 5 S5 SRR I AT g, A S N S 2 T 1) WL 2 1 R g (e
Wir 2 ) 38 3k 2 W B AL i T 3 S A LA B 2 3 e v = 2R R AT R UL AT B ZE W L L 4
BT R ZE W B FE AR AR (| HE SR BT R R R I T2 B ] AN T T 3 S R AL ) ZE I A T
Sk, BRI, k2 T A S 2B N S 1 A R, R R A AR kT T b S G b AT A ) SR B A
J7ik, BEATAT A0 58 AR 4 B A I

(—) M 3% X BEHATAT Hy Bk — i B3 09 JB i

Tk FH T 37 S R ASE R o BT — R G AR A SR ARV SR, O = ik G, g R
TE A R T, R e AH ST 3 W T B R SR IR, O E TR 5k Z TR T AR AE IR —AH SR T g H
O, BT HHR TG 09 55 0E , 8 Bl 2 15 o5 A 1T 3 SCBC MO A 5 o J, P 2% 8 i 45 P 592 it ) i
TTRMB TS ME G R UL L =00 2 228 3 RN ¢ R, B SR 5 4k 45 A 17
TE R —AH S T4, Bl 5 A7 S oxd 4 A xf LA TR i 42 1 5% 4 i 3 5 SR, i b S b 7. 1) DA i 3k TG
AR A0SR A AN o 4 1T 3 S A, RIS AR T R 2B i VS B S Rl AT, T AR
Sy R N A7 AE S8 B2 AR 7= i B IR 55 (0 BT RE , 9k 25 47 R R D48 04 38 4 P 5 LA A R 1
W, WIC AT 30 G F o SR T o

AH R T 5 00 55 A BEAT S N S A T 3 S AV DL B2 47 A 58 4 35OR D 19 B S Al
PES BT TR Bl AH G 0T 0248 5 W ik 2810 38 P de A 7= Bk 55 B S84 R R i a1 A7
€ AH R 1T 3 G 4R 43 BT R ot BOIR 45 00 AR, 3 1K 3 125 56 7E W 2 Unitherm Food Systems v.
Swift EckrichZ& W48 i, AH ¢ T 3 e AR 48 A 77 L B4k 1 i BSUR 45 00 E i B & R AR R 1Y
T B 45 e B I 5 I I 2B M R B B (R TR R T R S T ) RS <A
S ZE W B S B, RH SR T 3 B Y R /S 32 R TR S (s e BRI E 2, A

OZ WEFIH : BT IEBIFLD, P E R FRAE20044E /R, 354560

(@)See Rnoald A. Cass, Keith N. Hylton, Antitrust Intent. Southern California Law Review,2001(74):657-721.

@2 WAL BT A K e i) it A PR 514 23 71 Y A6 35 78 J7 a0 v g L 1) it A7 PR N 91 453 35 BAF 20 23 5, B B0 BLEERBE (2015)
HAIRYITEE1446%5

@See Robert.L. Harmon, Harmon on Patent. Arlington: BNB Book, 2007: 859.

®See Unitherm Food Systems, Inc. v. Swift Eckrich, Inc., 375 F.3d 1341(Fed. Cir. 2004).
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FE A 2 T30 30t 2 PR o IR 55 5 A T R R 55 DX A 5 T 3 1 S R
ST IR 55 3 4 0 AN 2 B WIS T S MO T i e PR T R R RWR
T it 5 R It 2 ) ) SR SR o A 7 S R AR T ) SR 0 P 5 ) 7 1 R I 2
[ 2 )32 (Small but Significant Not-transitory Increase in Price, {j # 7 SSNIP i ), Bl @ i 7
W VAT, 500 T L T S R I AR S, AT AT ) 2K ke A A0 7 R 15 5 0 2
B T ] — A 2 T 45 o 1 R 222 0 3o 0 Y32 R — L4 =2 (1) W o Mk e T 3 Ak i i
AL B R o B B R DL T2 5 2 A AR e R S R (2) R AR S 1 L
P R 7 it R A A< /N R R AR S i L AR B B AR R VA, 9 B X — I R i
137 5%, 11 1 453 — DX 1) 5 5 475 %— 1 0% [ 3k 2 i), (3) B A 56 7= St 7 49 . 28 /I
ks B VA TE, B2 7 S Lk, RERE Lk 217 3 R, SR W S AR 6 PR ST B AR, M
TRIE R, SSNTPIN IR LU A v 0 B0 8 B 407 1, S0 SR AT A A7 AE (19 2 A 38 A1 42 495 i
3 5 A T A, A0 LI S T 3, % 00 R A R A S R o T e e N B B
20134F 1 B9 25 JE VR I TGS U5 FIFR<AF B 2277 v, BT w) 412 A i1 BT I 17 5 2 G 9 40
T 2% 2 R S B A R R, TR T AR, TR 3 4 B R B RIS B S i
TR S IR SRR S T A L 9 AT R SSNIPII R v , A AT BB A A AR T i 22 72 S [ — 4 2%
P T R SN o, S0 B R A R T o BRI R v K SSNTPI 3 v
ZINTER FEE (A VR S 3 BT 00 36 1 M R S oy T T AR B S 4T A S LR T A S R e
F 11737 ) 5% 4 M TR TS B o A S M L 7 3 1) S R SUAE T 0 S 56 7 i i 3 v R AR AE R R
EL K AT 3355 117 37 T RE AL 0 AR S, MTIT R R 07 35 B A0 5 3500 7 5 s 2 ), e T A 26
WS T 47 0 S 5, ELA 5 R A 5 P S T 3 00 S PR AIE , B AR [ i dak b 7 5 0 55 R R £
M SRS, BT LLIZ SRR R 56 7 T 3 P B 7 1 o AR, i T A ) M s 2 o) 6 T 3 1 N i
5 325 0 A 255 7 TR ) 95 S5, K31 55 5 A 7 5 3 R 8 SRR AR B 4T , 7 AR 6 Ik i 3
{1 5 e B N0 2Bk TR A R PRI S 5, RIS T S [ 7 49 = 1) 55 4 S e 0 o] — 1.
RTS8 I, 3t T A AH ST 4 97 o) (R T 161 P, SO AT R B T 7 R 75 S DL o
A1 17 4 S B W 7 o BT 18 11 35 S T ST R TR AE AR 5 T T 1B A, 2808 3% LA P R S I A% L R
B HAM S 5 S, B A RELR | S0 HA 2578 3 HE N TTT S (0 11T 3 ) . T S G 2 B VT
FBN T ETARM 5243, AUGE— AN ZEFH SRS, IRl R BUh AR D325 %, (1
HETF 28 F W TE G 5L ST, SET SR SR NS B L AR R 25 AR S s, @ i T 5 4
{4 R , T LA s 2 5 A T b S I ML 1) S E , ) 0 3 R TS A T b S B Mz
) — 8 7 12 o VR A e ) (BT 2B T 16 ) 45 1 845 ML RE , 3 28788 B E AR 56 T 3 o5 A5 1 T 5 4y DL
4RI, R B H R T YA S e, R, ST AT AR TS
AT 3 S T A7 65 40 2, 479 )57 D] VS £ 55 52 2 2 LA T 49 46 20 R R Al 640 DA R 7 1 AR TG, BT
FE AT T, 0 LI W Ml 4B, 745 40y B G VR AE I RE 27 5 15 HLA T35 ST M7 F) 1 H)

O R ZE W) 55125 5B 23KMUE « AR FITARAHSE T 4, S48 4 8 3 16 — 5 IS U3 PR A0 o T B0 IR 55 S84 T 5 4 1D 8
0, B b Ak v

@2 L E et (kA I v 1 s 22 W i) R , YRR H AL 19964E 1, 55546171,

@ Wi N RIEBE R FH A (2013 R=EA T4

@2 WA - i FH 1173 S AT (R BRI 700, o BN B K2 AR AL 20 124F IR, 3565 7T

O WA - (bR B 2 ZEWT AU 2y A AH K T 37 11 e —— VP AR A R YR 35 FIDCA F] 280, (R 5 TS24 4R
LS RLZEIEON201 54551

®Z LT IWeHtt: GEGHERFILY, AR AL 19994E R, 5518919011 .
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B H i aA, pe i T S e 07 (0 4% 0 B 2 B 2 AL G 10 T 5 4 0 3 b s RO 35 T B 40
BWHIRE S AR B SE7 h, 5 v TR e 48t 6 0 7 M A5 L A F T V0 B e 2, X ) T 4
Ge e AL U, T NGRS, B 0 Q0T SRk, BRI, ) H i
L7 AL T AR I A 0 0 bR 2, 20 9 T 3 A S T S S R, R TR AR R 5
SN ERE ST, T AR T4 4 B o o DKL A I A v L A9 ) T 35 45 T, T RE B R A 22
SR B Ay PR I N T L 2R 0 T B U SR B e b, T R LT B ) i < s S B
%, RIEGEAR 22 2 ST 00 7= 5 Th BE W & T A 72 5, 72 0 7 4 i SR LA ARk B R 1
i, 5% 240 5 v 1 I A SR v ) T 4 49 O AS S B4 4 5 7T 4 S0 I M2 B0 45, %07 1 U ) D
17 4% 32 M7 00 — 01 b G50 s EL VT R EAT 18 S M I 5 b 7E K 22 1 5% 0 ) 3 S i o, A5 3 —
IAE RS AL, 125 ) 5 5% 5k LA A S Al A AH 56 17 bR 75 HLAT 2207 JI 0, 3 L i 45
P S — bR v, BRI, B 30 05k 5 VA B 7 195 64F 1A AL 35 2 vofs 2B 57 3 3L 5 S ol 717 4 0 A L HERS:
T4 Sy e Syufy R, B O R B WA B Syufy 2 W R AR A AR K B T 4 0, AHR
T 7 2 7 3 RN, O S R Bl R T4 4 0, T R 0 R T LA T B 40 A
71, B, SyufyA B AR HA Tl . "

S5 5 SR AT A A 5 I T S L 43T 10 55 =4, SR, 7 3R ) % 3% 40 6 O
53 T2 152 A0 2 A B P 717 35 S T A 457 699 a2 35405 g ) B, H T AR AR R ARl — D7 T, 2
W ) A% H AR AR 35 47, T (R B ) 1 Sl T X — HiR®, i s, AT
TEHRE T2 45 47k, A L% B ZE T 1 0 8 1L, 503 S 4 I SR A3 T IO A2 40 i — AT )
S22 T2 1 00 BT 5 Y — 7 T, AR T ] (R 2B ) A 17 AR R R < 1 HLA T S
{37 B0 2785 2 TR T 903 P T 4 S0 B LS B9 47 SR o 30 55 2, SR I 55 17 497 90 2 1 i PR AT
SR FE 435 S T 3 S T A7 30 0 SR, T T T A A, B e, MR R LR, 1)
- TG 5540 4 ST S 43 BT VR A T P 71 35 S T A 3 T 600 0 R . 8 T 4% 1) R 4 LN
Sy, VR 2 I W 3k ) 0 ) 9 S B op . A R RS 2RI v TR R T R AT O AR B g
5 3ok ) S 4 ) 4 R R A 28 0 AT A 1) 3 G 4B O SRR 1 O BB, AR SRS R A
B T4 B S B AR 5571 5 b B0 24 O3, 8 R A BRI HE 76 T b i, BRI T 4
BT B0 5 4, b IA R SRS T 45 B AT b W S LA 32 G4 UG S A T 3 S T 137 ) 3
A TIRTI, FEAE VR 3 B IDCZE R, 5 o v B DDA 43 BT B0 T 5 3R B E R A0 S R L IS A
7R 1L, AR TR A RS 2 B AT A, 4 AR R A B S R T AR, T
T 37 S e A7 699 430 AT B2 S B Sy 5 AL £ 280 SR 5 1 600 43 A7 BB 3, 185 408 11 47 S B A7 2885 %
MO AR S 05 R AT O B SR AR b LA T S, (H R O TR R OR 2 BT 4 R
COMRVE” AR5 R 27 b, Rt o B B A I RS B 0 72 RS 24T b AR X R AL
T 277 — R W AR S, (E AN 2 K25 ) 0 2 4 ok 1 i 43 2 20 B K I R A R b, —

Oz Wam NRER REFHRBQOIBDIR=45H45.

@ WEWeME: (ARS8 558 AR AT D9 SR BRI F ) B COIARIE 24920185 555001

(®See Herbert Hovenkamp, Antitrust. St.Paul: West Publishing Company, 1986: 98.

@See United States v. Syufy Enterprises. 903 F. 2d 659(9th Cir.1990).

O W[EVNSURET A0 87 CEHIFI R ZBMTZ T, Ha i, Lt 2 KA 200345/, 5516871 .

O FE (R ZBWHE YIRS RUSE <9 T TRBT AN L 2B W ATy, QRIS AP 584, SR MA TR AT R, 43 S & M st a2
AR, A2 UTIH A THAR R R, $lE A%

@ Wk MEAL: REE R 1737 SRS AT A i 4 BT RE 48 VAR SR I B W 5 ) » B CSE 4 ORI TE 0201 74F 51 3301

@Z WLIRYIT s PN R B e 45 (201 DVR A1 R Y]+ 558585
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TEBL T, AT K 75 G 50 40 BT 4 A M T 3 S B b 57 A5 A b T 23 A B0 B B, I LA 3 3%
e E ST R M, RS E B BLE R4S, BN IR E AT TR AT ik S kA b e
) P 4 B o Q013 A A R 5 SRR, BN T R BB B T B T N DA S A 5 2 O v, e
FAT R 51T 3 36 G s e 2 8] 56 2R B BSOUURE B ) L M A, T (R Z8 i DUH i ) 2%, HL B
ROPERE SCH I AT R, ARV v 474, BT A T3 LA I 278 3, SE i Tk, &
SR N T 5 HA8 S 3 T Hofth B £ s 8 ARk 7 S BIR S5 B T i, PRI, 2008 3 i R4 1 1T
17 R 7 B o0} 17 37 BE N B 35 G P AR 4R, R T, AT R DL SR A0 T ST B A
I, LB S T AT A0 A BT 4 S T G 0 T A R A, A T R R L
H - HUAEIEOL T, v B4 15 th A i H 17 3 SR LA (R 45 18

(D) EABE AR EHRRETNEF

SR F S A AT R A 1k A AT T A 1 A T I e ) SR B R T ik (B TR AR R
PRI BB IR AT, ZEAH T3 5 0E | 11 3 SIS LA A LR S8 4 003 I SR 43 i 55 7 1THI B
AW AR, I, 8 T S E BB 5L FUE R A R ZEW 88 1E ) b i i 5
7397 32 M A7 A RE B0 <A Bk i) Bk A7 LA 450

L AEA G T 3 3 2

LRLEBIRAW L RIS AT, R, X F & R R IA T 0 AT 3477 d 2 ik 45 00 A
K47 5 %€ W] BEAMY 75 22 2% 12 HAH SC P2 5 T SRR G Hu s 1T 37, I8 B TRTE B AR B BR 1 1
FRH T 5 2047 50 07 o T )52 1) (G& ARG T3 B @ 48 19 ) S8 3 4% Pt B i 4t “HEBER
R 5y V] B ISR SRR PR AL I 2B Wk TR, v REIA T B A B AR T, R
PR A 7 S5 R 200 S R S AR T A 0 R, SR R IX 0 Bl AT R R AR AR AR L AR
Walker ProcessZEH, 5% [l B I 55 iR B 48 H <& FIBAR DB B AR S B bk 5@ 73X — i
B R, %R AU R B B A S BRI B B A, BRI T AR T
AH SR i 1T 3 5 ) SR o 38 ] 199548 ) g 1) RN F= AU vl 1) e 28 Wi 48 R ) (B AR (FE R ) )
BRI WA X, 1% (GE R )8, AR SEH AR T 0 5 i 3 LS At ) DA 7R ] 2
o A R AR AR R L Al ) LA A 77 5 G R AR AR T T % T A I RS i e ) (5T
A5 1 R R ACHERR BRI SE AR AT ol ORI ) Hh, A R 8 Hh b S AR 1T A R AT A
TRPEAUIT I B 0 45 ARFN O] LUAH B AR [R] 28 B AR 2 () AH B35 4 I #4137 o 1t % T 4H e
AT Y B0 558 7 v, AR i KA D SE [ 4 37 ik AN R vE SE R, — O T B 3 i R SSNIPM R ik, il
TN ARV AT S 1) U, B 5 T R S S AR AR 5 —J7 W, AE T A LR
HETR AT AR BCE A TG G0, T LU o 4 45 58 4 52 ) 1) B2 IE S 7 LU FIAE IE . B S B R T 4%
SR, PR T 4 T A SR H R T B DU HE ] (1) f BB AR B /D75 SR A8 S (2) BORF
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The Regulation Framework of Antitrust Law on Patent
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Summary: The damage caused by patent malicious litigation can be reflected not only as

infringement damage but also as damage to the competition order. Compared with the regulation
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of Tort liability law, the superiority of the Antitrust law patent regulation can reflect the openness
of plaintiff’ s litigation subject qualification and the punitiveness of the liability, so the regulation
of the Antitrust law patent is an important part in constructing the legal regulation system of
patent malicious litigation. Based on the investigation of the American experience, we can find
that the regulation of the Antitrust law for patent malicious litigation seeks to balance the
protection of the party’ s lawsuit rights and the maintenance of fair competition order, and the
construction of the regulatory framework of the Antitrust law for patent malicious litigation
includes two aspects: first, put the manifestation of patent malicious litigation into the normative
perspective of the Antitrust law to select and divide, to establish the normative types of the
Antitrust law and the identification method of patent malicious litigation; second, considering the
“special factors” of patent malicious litigation, establish the prohibitive rules of the Antitrust law
for patent malicious litigation. In the future, China’ s construction of the regulatory framework of
the Antitrust Law for patent malicious litigation should learn from US judicial precedent,
combined with China’ s existing legislative framework and judicial experience. Firstly, we should
bring fraudulent litigation and baseless litigation into the normative types of Antitrust law, and
establish judgment requirements and methods. Secondly, under the basic framework of the
existing Antitrust law, based on the general ideas and methods of prohibiting abuse of market
dominance, we should establish the prohibition rule of the Antitrust law for patent malicious
litigation. Specifically, at the level of the definition of the relevant market, it should be flexibly
grasped. It is not necessary to define the relevant market if the market power of the patent
malicious litigation or the competitive influence of the controlled monopolistic behavior can be
directly judged by the direct evidence of litigant exclude competition, and the technical market
and the innovative market for patented technologies should be comprehensively analyzed if the
relevant market needs to be defined, in addition to considering the relevant product market and
geographical market for products or services provided by patent malicious litigants. At the level of
the identification of market dominance, based on the dynamic nature of the patentee’ s market
dominance and the poor market substitution of patented products, the traditional thinking of
market share theory is broken, and the ability of market share control should be mainly
investigated. Specifically, we should firstly examine the ‘legal status” of the patent rights claimed
by the patent malicious litigant; secondly, we cannot be limited by the actual market competition,
but should also consider the overall market competition environment, incorporating potential
market competition into the analysis and judgment of market dominance. At the level of the
analysis of competitive damage, it is necessary to follow the principle of case analysis. In many
cases, economic methods such as demand function analysis and unilateral effect evaluation should

be introduced and utilized.
Key words: patent malicious litigation; antitrust law; relevant market; market dominant
position
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