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@Carol Abdemesseh. Why punitive damages should be awarded for retaliatory discharge under the fair labor standards act?
Hofstra Labor & Employment Law Journal, Vol. 21, 2004:730.
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®)See the Fair Labor Standard Act sec 215(a)(3).

(DSee the Fair Labor Standard Act sec 216(b).

(®Carol Abdemesseh. Why punitive damages should be awarded for retaliatory discharge under the fair labor standards act?
Hofstra Labor & Employment Law Journal, Vol. 21, 2004:731-750.

©See Restatement of Torts sec 908(2).
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The Design of Identification Standard and Legal Liabilities
of Retaliatory Discharge: In View of US Experience of
Legislation and Judicature

Mao Jing
(School of Law, Wuhan University, Hubei Wuhan 420072, China )

Summary: Recently,our judicial authorities have met with some cases of retaliatory
discharge. However, it is difficult for judicial authorities to identify retaliatory discharge and how
to grant proper legal responsibilities. Owing to the dismissal mode of statutory reasons, our judicial
authorities tend simply to compare retaliatory discharge with wrongful discharge, ignoring the
uniqueness of retaliatory discharge. As a result, employees who are discharged usually could not
gain effective remedy. In other words, in China, the current system of dismissal protection has
some defects. The action of retaliatory discharge not only violates the employees’ right to work,
but also encroaches employees’ citizenship and social public interests. With the globalization,

constantly rising civil right consciousness of new generations and the ruling by constitution to



55 6 1 SN it PR N SE R SR AR TR 2 M B 131

protect the basic rights of citizens, it is vital to protect employees’ rights and social public interests.
So we have to take retaliatory dismissal into the orbit of legalized governance. In terms of
prohibiting retaliatory dismissal, there are two most important rules, namely identification and
accountability rules. Before setting up the rules of identification and accountability, first of all, this
paper defines the concept of retaliatory discharge and makes a typological analysis. Then according
to the legislative and judicial experience in America, it constructs identification standard and legal
responsibilities. These rules are the main innovation points of this paper. As for the construct of
identification standard of retaliatory dismissal, we should respectively justify retaliatory subject,
retaliatory target, retaliatory motive and causality. As for the construct of legal responsibilities of
retaliatory dismissal, it is essential for us to build the system of legal responsibilities which revolves
around punitive damages. These legal responsibilities contain reinstatement, compensatory
damages and punitive damages. Compensatory damages are divided into the damages of actual
benefit losses and the ones of expected benefit losses. The specific amount of punitive damages
should be controlled by judicial activities. In other words, the judicial authorities should consider a
lot of factors when determining specific amount of punitive damages. In the end, it is practical to
refer to the rules of identification standard and legal responsibilities of retaliatory dismissal in
USA, based on the condition that the basic framework of our current dismissal protection system
is invariable. Taking the rules of identification standard and legal responsibilities into our system of
dismissal protection, the legislators should note the following points. In particular, they have to
pay attention to the provision of prohibitive regulations of retaliatory discharge, the protection of
victims related to retaliatory discharge, the rebuilding of the system of legal responsibilities of

retaliatory discharge and the formulation of the act of protecting public prosecution.
Key words: retaliatory discharge;identification standard;legal responsibility; wrongful
discharge
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