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@See Bassiri and Draye (ed), Arbitration in Belgium, Kluwer Law International, 2016:81-84.

(®See Gary B. Born, International Commercial Arbitration, Kluwer Law International, 2014:772.



562 W b3 A B4 A B H AT 141

FOBCRE B AT i J7 ik o BRI R B (R AR P72k ) 55 50225 515 3 B S SR i 3 bl 8 v abb 2514 5 i B4
I HASAE HLAE 55 = R b VARTT, t SAL S AR B A PR ), 9 HL A K
2850 K B DX ) Ap 3R A R 1 E AN B R A b B A B B R LE N 2 B R b
BIRLTT o AB R, FRATTAS W] 4 A5 2508 e 5 bR 2 80 R B X & 3 A B € PR i 2
BN RN SERR b, TR LB E 1 J7 SO 3 A S R e SCBA 1) SR ERAEALE G T A
R B A0 0h 750 . 25 IR Py 5 A R DU, 220 0 i) B 5 BRI A R Bl SO 0h UL £ 1 1 R E S T A R
B2, 75 00 TSR BOA A A A 3R B 1L

A B 19854F Ryl i ) 58 745 58 TRk B DL 5 14 75 X0 A 8 b A H 19 0 78 o %k
T AP AR X R T R BB AT 2 8 0 ) AR e A M s AR R R R R b
E 4R BT LLUE AR B — DI B S 28 4 4 A2 AP B £ 5040 SR IR & [ ORTETE ) 1 € A
LT 32 125 110 el 5 R X, — g 1S AR 40 12 1 B . L, T A 1) 7 X6 Ao ol SO S 7 v o e
S 52 0 EOEAE R ORVETE ) 12K I 2R 5, i ] 19984F (R A 7 ik
BB 102957 55 13K . v IR TT1998%4F (I A R o 3 % 113 ) SR 757 58 1R 55 o AN D A R
ORAETE ) B AP R o A b W 7 5 BL E ORVE ) 557 5% 55 1O E 2RIk E 8
S, InFEE Bk R 6% 5 1K 45 R I 20064F URTETE ) 55 758 1 BB 48 30— 0 55 LRI 5 58 3
TURBER R L, B E X,

DL 5 i 3 Wi 803 5 8 SCI R D) 8 OR R A — 13 D ISR R Ay 7 A 24 TR T i A T 1
AP AT H EE WII PN 25 3 28 PP 3R BB GRR s 18 R PR a8 it 5, BV B2 Ak i 4 L
RIS EARLEBE TC & 1) 55 STHLE P30 0B 214 w2 i WIR 26 P 25 L 350 A LA S 1) J7 X P 3 A A
b 5 R SO ) R S DX 3 2, AR O A R A SO, 5 A S R R R
FRAS LN R AT DL e S HBRR B N B R, TR R : 24 SR A B e se i 2 R R
B PR A RERE A AT IR B3 TRIRE, BT 45 58 2 A8 A 300 G 00 B LA 8 i — DTSR B Je e
EH PG AN R A5t 4 45 18 A - 2 A8 P i 8 JE R R A8 E B2 28 A B ) 0 R S B E R B AR £
% B K0S A 3 B 300 £ N 25 09 S [) 25K 5 246 K 22 0] R B30 XX Ap 3 P 1500 7 PN 25 6 At
1) T3 SNEESK s b 55 N LIS R I & Bl = | SRFE AW B A 77 JE S5 AN s e b I i 2

AT, R 2 [ 58 SO DX W) 2 1 A S B S e DL R4 e, S R 58 7 el i B
19874F %+ Schulze & Burch BiscuitZs & 3§ Tree TopZy &) ZE M U | B[ B i i 10 58 19964F X MMTCiff
Sterlite Indus (India) LtdZ& )] He | 3k 5 45 75 BE 19994F X Chung Siu Hongff Prime-quine & [ |
P BT RS ERIEBE20104E X Back Servigos Especializados Ltdaiff Unibanco Unido de Bancos
Brasileiros SAZE )] ok | BE [ 55 %5 :B£ 201 04E %} Chalbury MccouatE b5 4 BR 2 @ J§ PG Foils £ B
T SRS B RAR N B BIE

A, B 5% 29 BUAR 2 [ 58 B DX A 8 i) v VB AT A 3 b U 8 S, JDRA i i
Mo K % #n] 3 A 0 1% B LR DR o) I R TG IR M, M RN 2B LB AR A R
(arbitration) ¢ 8 B I8, DUFE 558 A/ 25 ] 2 Bt DX i) ) 8 o 25 o sl 3 #0 DA R 1% W WO AP 38 P i

(D See Mauro, International arbitration law and practice, H{5 H i 42003 4 52 ETfiR , 2003:219-220.

@ See Gary B. Born, International commercial arbitration, Kluwer Law International, 2014:766.

O ML 19994 (A F 72 ) 55 155 L AU ¥R 0 3% P A i 7 X H ik R b P ASCAS RE A DA A S o DA“Hff i 1) 07 300 578 B e IR 2%
FRAE Ao

@ YIS - CFr -5 P Hb i sk ik e ] 2 o 8 o B PO A8 S RO ), (92:%% 5K 02009 4F 5541 . See also Gary B. Born, International
commercial arbitration, Kluwer Law International, 2014:772-776 & 774-788.



142 AR ZPN==F i 20184F 55 231

/> B 49 b s A B, 426 4B I ] B B X Kochertif Adagen Med. [ B 23 7] %2 9 34 pe ©
FIER BE A7 1 4 7] F Vanoil 23 w) 22 ) 4] pe * 45 | 3 s ) 1 17 2 40061 ) R - 24 A B i 4 i
fig o T ORI BRI B YR VAT AS A2 A2 25 BLER 1 B LLA MR FA AP 3R D f e

WeAh, B — LA “fh > (arbitration) AL I P T8 SR 7F w) ik W7 2 h g\ € TR E PR &
=, & 5 K ] = B 20134F X Bakossiff Certain Underwriters at Lloyds of LondonZg ) 4] g | =
B 5 EBE 20105 X} Société Générale Motors Francefll Société Champs de Mars AutomobileZ& i) 3]
P B SR B 201 14E X Wilky W 772 35 B 2 & Jf London & Surrey&"ﬁﬁﬁlg’i@lﬂﬁfﬂuﬁ‘i ]
U R I A A e 20 A ) — 28 e 55 X SE 22 A 1) — A e ] RRAE A R B B I A 3
FHE, M E AL NG A IR AT 1R BE LLAMNG 55 = Gl i % 7 A T S R AL & B 3R AR R AR
AL SgesE.”

F 1] H 0 A B B S B N2 VR RN R BRI T (PP R ) B 16 R S 23K 5 5B 1855 .
“20064F (7 IL MR RE )" S35 A T4 X 20164E 12 H30 H A4 i (e AR TEBE 2 F o0 H B 52
TR0 DX A U P A R ORBE ) B L) (LU AR <20164F GE UL ) ) S5 B el i ar 19 45 B 5B X
DTS b A B2 1) R A R 4 Gk 1 PR A, DL b e 0 e SR AT TR R P L B
HH A 3 22 51 & B AR ALAA) LS, SEBR B3R BH T B EUAS e e il B A 3R 0 313

Bz, 554 Bk A b, Bl Kbk ) S 56 ml ik e vh 56 T B b LN B Y
R I T35 20 o SX FhAE B0 2 5k LB L A A 3 3 8 5 A0 380l 55 58 2% S 4 Bl ) A 23 1) 24 E N
A 5 A/ LA el e I e 1 T SR PR 2 — A T L A X R AR R i S TR R e
P IS0 PN 25 0 VR 0) A AR 8 24 S b S T i 5 45 A T U A R ST R o e B Y i IR BRI
FeVEI IS AR, B BLAT (b ) b SR AR D SO 0L & P 2 B2 i — I ek i), ©

A, T AR 2 A B AU I 7137\ L T R AL A 385X Pl B 1k Atk 2 78 A 3 5 G 1 e
KR SN 72 B, — B R H & il RO 3R N b B 52X LA 3t 5 36 I e A 38 i)
£ o SR T b SiE 2 R ] A R v o ) L At I R A T IIAT KRR ) I ST R T DR H IR
FER I, AT R Ao o B o AU, S8 3 RO BAT KOk ) 58 16 5% S5 23 R 515 1855 T iy
A FE TSI BCAPIRAUG B T B N AT IRPUAA I A FRI & A IR 2 L FREAN, B AMP IR
BU A FRE 5, A2 A AP B S5 A—1 2, 243 B b 1k B0 55 41
AL 2 FRA S IR T I FHEN & & P SC T BEA & B A G ILEAR R, ARERE
FRIA HH B2 A A 7 L L 1] Ay e 0 b e P 380 % e a7 A i o e, X A AR A A0
T 3 5 (e ) v < P T B2 FREARANAE A T e, 8T TBUAT (i VIR, 7k R

D491 F.3d 674, 679 (7th Cir. 2007).

@)[1991] 2 Lloyd’s Rep. 634.

®[2011] EWHC 2226.

@See Gary B.Born, International Commercial Arbitration, Kluwer Law International, 2014:244-246 & 255-265.

B WA« (A 8 5 I I 3295 K JE 85 ), http://mt.sohu.com/20170225/n481726135.shtml, 20174E3 J122 H 5 514«

©fF ERUET 1 HMZ U 57 5 K 2554 45 5 90 1) L s v =l 0 e v e 8 s « 10 (I B vl A 32 110 07 &2, hittpe//www. law.
sdu.edu.cn/child/mss/qianyan/2011-05/2150.html, 201 14E7 H 27 H 7 [ . [R i 2 W% 5 U5 19 i 1A] 552017463 A 25 H 5K 4E I LU R 9§
T R DGR R A 4 52 R B 8 T3 At WA R AFAT =2 FEARAN A 120014 ), http://news.cntv.en/20110530/101281.shtml; (2)€3%
EAE P2 REH11TIH), http:/mews. xinhuanet.com/legal/2015-06/13/c_127911672.htm

@2 Wk TR 2R R TR 8k 1 B2 ARG R D, (AR AR IBUE 22 B AR )20 104 5543

@ % WA 75 3« (b3 o B HE IR I A% 3@ ) » (3227 )20094F 55 91 o [ I 2 L TR WP 22 - (e pAy [ 8 vl o ] v M B ok
w0 ), (PP 7T )20 1052553 1A

@Z W ELTHRN : P RE) AETE I 1) B A AS B 0, CIE R A 302004455234



562 W b3 A B4 A B H AT 143

= TE BB R R, T SRR R RO R 2 N AT R R S ik O B R A
1825 N BB BUA - WERAD IR W SO b LA B 2 % B 20 AW, 2 30T LU E by
WL IBAN KD FE B LA, Hh B H O N BT TR P 2N R R B 4 5 A AL o i Tl A v N R
e 52 BT LR m) VR Rt 75 5, 6 v RN Rk B 45 58 B AL AV SR AR BR

WHE A0, e A R B DL 24 0 25335 SR i 8k 14 32 JEL 28 7% A o 38 S A R 0T PN 25 S R A T (bR ik )
XHERE H ) 2R R, AL A PR AR R BB AR, S T A5 B0 b RV e 4% S5 14 B At
WA IR AL LR b AR b IS b b T S L B ) R R A 2 N 2 ) A T G
B, Ao nl Lk i 822 8N B i e D 5 A B 2% ) et B) 1% B AR A SR 1 H I, AR A REAR IR Y €
1L ) IE A Wb B A — IO £ N 2, DRI, BT ATE S 0% ik i 3 DU B o (H 2, s AR
2 AR R 1 — 4, BT (Rl ) Rh il B SO R — A 15 R SO AR S B, WT LR 8
HMELBIPRE 3 b 80 55 A< 2 5 OB & 28 & AR BURT B8 R AR 1 A S A 3 0 B 0 0 X R E
S B TP 38 RO O 1 B 0 R TE A 0 B S AR AR P L

(Z)a#F 2 MR 57 XNFAEEEFTREGE

Ve 2 T e 24 2 75 SO HEHH 5 D WA ML E 24 T N 2 ) ) S SO Rl Al — oy X
fig i, T2 RURE — J7 8% J7 24 2 N 0T LU 45 D i L i | AR R 1 7 S Dl S DU R A
LIS R X AE S B A I 5 R B — A T U 2 RN 2 )R TR AR AE A R S R
MEAH BSCHRGTROR T, 70 A8 3 HoA 7 TR A U B RS2 T, RS ] | 3% FE R0 56 e 46 ] )
5 e — M #RRs 2 LA A R A b I AT X B b I B P R VA B B R B0 £ R A Y
5N T P 4 52 BV I 0 T 0 AL T 0 4 0 B b BB . A 199 148 72 ] B BB o) i i R
i =2 SE B R SRR, AT 22 07 B T AR X7 2 T N G IS B A8 T ] — o 2 R 2 R PP HOF
TEAE —J7 B3 N LR AP AR B 5 DL T 2k Be il e i & [ 20 7€ , ZORZ BURIA SR A0 18 1 i
I K 4 OB A i 2 o R Yk B g A7 244 o N 2 ) B HE B 3 ik e 7 ) 10 SR 4 5 WA E R —
T35 P 7 15 I A T 610 AR 8 B ST AS A 2 ) A b 38 (ELR, ] e v Wk B 7 i SR 10 £ o
HIFETRECT 5 0L E Y e 3555 1 ik A R A S X e B G E R U B
A —n), AR 2 P BUAAR FR 1% V6 [ 23 00 ik e RIAR ol BEAR 31 < )4 200 i 3 b AR R 1Y
JEI, Wi A 2 IR A A B

[ 2 B Pt 18 ) 24 5 N 0 45 2 b 4 DS e T X gt o 9845 328 i AR SR ) 9 o A )
B, MAE19954E 11 A T AR R BN RIEBE R R b, feimy AR IEBE R H5 A2 A b ITE 2L,
PR p R B U B R E AN, BE AT A ST R, i T BORECH, — R Y
W, AR RE N E R TEAL . 200649 H 8 H A IEAT Y (i N RIEBEXRTE A (i ae N E
B ik ) 25 ) B g R ) (LU R S FR<200648F (Rl i iR ) ) 55 7 4% T/ 58— I 1 B 5 X
P b TC A ST R, BRAE BT A B DX N R et L 2 T N T (B 24 7 el ik e 0 3 3 7R
PHTE 5% B0 42 ) 2 b B BRBE A Hh P E AR AR A 35 B A0, Hifth it IX B0 N R BE R 220 E AN AE AP
AT IR ARH A NS, A B HRE L5 BELE, RV I b U AT

OZ W5 5% : (19944 [ (35 ) 1B SURR IR , (A EF 70 )2006 45523

@2 WXt : 1 B i S P 382 1 =19k B ), 48 HE AR FE 20004 iR, 2581 - See also Philippe Fouchard, Emmanuel Gaillard &
Berthold Goldman , On International Commercial Arbitration, F{5 H i #:20044F 8 ElT iR, 2004:268-272.

@S WK F 2. (E PRV, LI 2 K% H R AE20064 /)L, 554571 - See also Bockstiegel, Kroll, et al.(ed) , Arbitration in
Germany , Kluwer Law International, 2015: 84-90.

@2 WRERN = (i rp ] B v b R A i i R B sk 0200645 55 135

O 2 WA - (B -5 P b Ak e ] V2 o 2 1 B2 1 A SRR A ), (V235 5020094 5543



144 AR ZPN==F i 20184F 55 231

(v@)—F B FAFHEIGHFRER

—J7 M N 4Z 5| (reference) B I (incorporation) HoAth & 1] | 52 5 P S ML B H B brif &5
[) %2 ) 20 O] o ) b SR o KA 228 249 ) 55 I BR S 29 0 95 N 8048 51 15 TE A 2806 3 ) R
TEHH BRI SE o IR T 19854 Rt ) #5745 45 2K F1 20064F (Rl vh ) £ e 28 30— S 745 45 23K
FRE : TE3E 51 )2 LIE P 3R 5308 4 S5 N Z 1) 4 6] — 3020 B S 00 T A3k & BO%ar. kR 1Lk
SR ] B XA H A, R ORVE % DB [ 58 580 X0 A 382 ) 28 125 A B 0 0 N 8042
SITRE S B A B, I 19964F (3% ) S5 75055  AH A2, UL i 3] 12 4 A HoAR
FE QAR HE BRI AE 51 A AT RE S BUPER A B, DT B0 ¢ 10 7 BE P A R TIOR8 R A3 1)

ANi, 45 B 5 B DXV e 1) v A SE R AT — s R SR ] Y, BN BCEE 5
HAff 4 B A 38 5 3T W 0T 7 24 5 NHE32 10, Ak S sk RSB R S5 1 24 5 N 58321448 511024
FANZBIBETE AR IR G =

SRIAT, 6T NBEE 5 |48 T vh PR W B 32 J2 PP 3R A I TG 0 T, 2% ] 5 st DX v e 1) i) i
BEAREANAISA R, £ 2 7] — 5 5 8 X 3% BE 19 3737 76 A [R]E HA 55 A [ 7 9 3 5 X388 #0AS —
B0 7 ] B P A 5 1 e 19924 o B S S A 4y B AR M e TEIZ S, LT HE 5 3207 RN IR
FIHE 51313254 [F], 3277 F /R [H) I HEE 51L& 7AW 72975 & 16 J5 ok, 3277 3l
i HARE R 31325 & [l 4072975 & [ AR 10, Bl IS 52 05 FMER 48 7297545 [l 18] & J5
T 7 WCRCR: B o PR R e 5 i e AR ) Y T AN Z AR TE AR & B 2 ) B . 28 5 1t
BT F TR i AT TR W B 5 B O D H At A 7 ok B 22 SN IR A A ECE T A Y LSS,
B 5 ) LA ol A 240 RE i P LA D T B ® 32 18 4533 [ul 2 5% 20034F % Standard Bent Glass
Corpiff Glassrobots OyZEth{/E H 2 Bl ) e, ©

[FJ R AR SE ], —eyk e 2R 7 AH R )P, T 19544F 4 2 7 B X Weineriff Mercury 2R
R4y wl WAL 19914 1 - B SEhi_E YR ik B X TraynhamJf Y earginZy ) 22 10 A P | 20004 42 5%
15 P4 X% Bt %} Bothelliff Hitachi ZosenZ& i | P 45, 7R X Se 22 Aoy, AH O 32 R vE B & A LL T 4251
BN EAREA AP IR G R — DU F TR 5 00 TR & 005 SRR B I N SO i A 3%
Sk BARMR B A R BETIE 51 00« — MW SE 508K 55 4 iE . U 5 2 R 1, {E Krauss Maffei
Verfahrenstechnik GmbHJf Bristol Myers SquibbZ& H1, %8 T~ 32 J7 5 Thi 09 84 85 43k b 3+ R el 45 W1
AR A% K, 78 TR e 7 V5 5% 20004F L4 e 13632 427 4 8 4 Ak W SE i b5 32 05 2 B AR TEAE A &5 8.

B A ) e 1R Y e A AN SR 0 B B AP IR S BUF A SRRRE SR B R & &, F40 T
VBT 28 T 00— 2 1 4 DR A X 37 35 B0 TR PR3 LV SR D R VR 5 e T DA RE IS e A A
T3 N A 223 1 28 By i P se s o 1 2% HL25 50 4R A% & A B Sk I A2 5| ST 4 iS4 N 2 1)
FEMWE AR, MIEE 5 55 3B 7E20074E Trade Maritimei/f Hellenic H. Bl % 4+ b6 5 BR & 1k (%
)4 ) B A e R R X P A

MR B, B AAS 25 8 B ) R AT ) 52 B A 3 42 5 BOF N Sk e S B 35 2 ey |

(DSee Gary B. Born, International commercial arbitration, Kluwer Law International, 2014:819.

(@)See Albert Jan van den Berg (ed), Yearbook commercial arbitration, Kluwer Law International, 1995:666-670.
(3®See Albert Jan van den Berg (ed), Yearbook commercial arbitration, Kluwer Law International, 2004:978-989.
@See Gary B. Born, International commercial arbitration, Kluwer Law International, 2014: 824 & 1028.

®See Albert Jan van den Berg (ed), Yearbook commercial arbitration, Kluwer Law International, 2001:816-820.
©Z WA /N = IR B o A e W80 1) ) 925 ), (OB TIT IOV 8 B 3 2 B 4 92005 5 58 43 o

D[2007] 1 Lloyd’s Rep. 280.



2 il A m) IR AT 145

PREC

0 58 37 % 2 T, e ] G R 7 ) 45 95 4% v ) AH A3 HU IS R 1 B oxh i B b B 8% 51 8O0 F N 5
R BRI, 2% 4% I AR TR 4R B AP A0 BB 51 B N SO B S R B G R M A
Z 18] 5 AR AE LR B sl R 5 [ 24 2y B PP 36 8, X 4 12 SR sl ALY 5 [R) v e B 5 )
2 g8\ 2 ) £ 2 ) ) i o SOOI T IR, 2 A R e TR ) Sk e d
N B IEBE 20064 (Rl MR ) 55 115858 USKOMLE. <45 [F) 240 5 fide phe 4 O Y HG A2 45 [ L SCAF b B0 A
RO AR, S A2 4 [ S U, 24 g N 224 4 B A 3 S R 4 15 A o e B, IX — W) i il RE
W TR S | P A & [ AR, DL BRI F R BE MR U & ) vh ) £2 51 B N SR BEA 1 I
PUAE 51 BTN SO BT A 3% 583K P 3 S R R Dl e, 2 A TR e e N R B LS AR
Pt S AT B R TEAA B SLIF HH 5 GE— B W IR MRORE , T B B ) e

=, AFHEEMREEFVUNSIERESIERRE

(—)ZEg4E

TEREMB A B REBTHES W H —J7 % 5 N BRI B o 307 o8 by B, (L2242 )
25 [ Bk 2% 249 1 A UH B b R 3X — B B e ART 7 24 F AR 3 & B A EE R 2 IE TR, M 3%
e O AE BB BT I 28 IE TEAE [ RE SR T UH IR SR AN SN R CALEY A 2 ) S5 2 4 S 33T L
R RE I AE AP R AN B Z BT, W R SR A RS AR TE I 24 SRR UE ST s ZEPAT PR IR DB
BOEF A, #% (AL 228 29 ) 55 555 1 sk Ap B B A FEFE 1 Y S ORI ZHIETHE . A5 H A
Sy, 32 R IR IR ) S 34500 KPR B B R T AT AE 0 P 2R UE TEAR In) R, EAE e Ap 3Rk o by
Bz Wi R B 5 (L2 20 2 ) 55245 55 3K A i I 2 R0 I AS [R], RV 0E 54 By A6 B i b 3ok
Z LB R & BAGTENZIETHE . 2 H RDE (Ph S VAL 4 ) 55 S 5% S 230R & IR >4
(Pp i ) BB T4 505 13K 45 2 A ) L B e 25 qu) . SR, JHG A 2 250 1) 5% i X 0 A o g 1k B
VA HH T R Y0 X — B B B AT 7 2% 35 ORI PR B B AEAE I 2R UE T A o R TR e B AR e By
B2 G AN S HATR B, AS 2 ] 58 B DX AP 3 i) 1 9 AH SR SR S0 R 5 LA (L2 A 2 ) 5
SHHI R M

ST TN B R =, HEAE P R R D Y B 2 i B B B 2 IE T AT 1Y) w3 o A A 4 A2 B
TEER B R o IR O 1 5 Bl ML IX 3 e 1) S BORTE , TE PRI B AR bz il R H < gk 2 IE”
£ 5 ) 5 2, B o e b LA A B0 A A B S 0 K i R SR AP IR D R R LE I
SR 2 B0k 7 9 33k . I 125 45 5% 201 24F %6 Lombard N. CentZy ] PRGATX 4w S 10
= 5] 45 93 [1] 7 [5% 20 1 04F Xt Bridge Fund Capitaly 7 Jf Fastbucks Franchise4y 7 0 J10e © B3 Ak I
PFIEBE 19904F % DuPont Scandinavia ABiff Coastal (Bermuda) Lt )5 * %5 31 2 A i i 6 52 12 11

(DSee Paulsson, The 1958 New York convention in action, Kluwer Law International, 2016:82-84.

@IZ K 4 SO XL IR AT & RS Hn i SR8 R OFR B, 3R R NSRRI, 7R I8 N 5 23R Bk A Z Al
BRI S5 2% 220 PR B 2405 o (ELJRE , 3 58 o 0 3 R AR 5 TR0 26 R D o R O AL 5 TR R 2

@S W Bk : GRALLIAP BRSO N SR B 2 W) V08 A1), UEAEE FE D20074F B 43 o [FII 23 WA /N « T Bom 78 A 8 B 3L
AT, R BOE T B 022 B 24 102005 4F 58 43

@See Gary B. Born, International commercial arbitration, Kluwer Law International, 2014:744-749 & n737.

(BSee Girsberger and Voser, International arbitration: Comparative and Swiss perspectives (Third Edition), Kluwer Law
International, 2016:240.

®[2012] EWHC 1067.

(D622 F.3d 996, 1005 (9th Cir. 2010).

(®See Albert Jan van den Berg (ed), Yearbook commercial arbitration, Volume 15, Kluwer Law International, 1990:382.
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1. b — M ) B B SE BH b i

XFPARUE R INSEFRE (heightened standard of proof) , ‘& 223K kb HAth - [5] 57 p5 A2 2 0 i b
P B 0 2 P A TIE A TE IR AR B R M A, CLF8 200 22 AN BB R T b EL TG R Rk 15 5 IE
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B TR 7 B A0 0 5 0 BA A o 3 e 1Y) w3 R A A 6 4 S8 [ AR 30K [l 1k BE 198 04F X Par-Knit
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et

e b5 B R R R i i e A ZE P, 3K 7 Cereal Mangimi 5 3277 Dreyfus 2 ) ) 35 32 i [ 45 1)
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2. bt — %5 B EARAY LE BA bR 1fE (reduced standard of proof)

TR A B £ T 00 1 37 B3 B R FH Bb K 22 25065 [R) AR 17 b1 3 1 A TIE H 5K

SCHFIZAREAE A R W ok H A A A A - S I 55 9K [ 32 5 4 SimulaZY W ifF Autoliv
NV ZE I B | SEHE B B 55 v 5% %) Cargill PhilippinesZ 7] (Cargill) f San Fernando Regala 5% 5 2%
) (San Fernando) %EA4 3] e K2 3 -k 106 H0 1 5% A LS 1 80T 4F SR ) — 213 e " 5

b6 an#E b3 Cargilliff San FernandoZ& HY, X J7 £ & 4 IR 418 36 [ fh 3% Wr 23 LW ZE 21 24 3%

OZ: WAL (Ve [ Br i AP R I R & 530055638 ), (IARIE S 20054 556 41

@636 F.2d 51, 54 (3d Cir. 1980).

(®[2004] Q.J. No. 4085.

@See Albert Jan van den Berg (ed), Yearbook commercial arbitration, Kluwer Law International, 2001:855.

(BSee Gary B. Born, International commercial arbitration, Kluwer Law International, 2014: 752-753 & 658.

(©See Albert Jan van den Berg (ed), Yearbook commercial arbitration , Kluwer Law International, 2009: 651-655.

D175 F.3d 716, 722 (9th Cir. 1999).

(®See Albert Jan van den Berg (ed),Yearbook commercial arbitration , Kluwer Law International, 2009:405.See also Gary B.

Born, International commercial arbitration, Kluwer Law International, 2014:754-755 & 666-670.
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(DSee Albert Jan van den Berg (ed), Yearbook commercial arbitration, Kluwer Law International, 2017:1-18.

(2241 F.3d 135, 146 (2d Cir. 2001).

(®See Albert Jan van den Berg (ed), Yearbook commercial arbitration, Kluwer Law International, 2005:629.See also Gary B.
Born, International commercial arbitration, Kluwer Law International, 2014:756 & 675.

(@See Albert Jan van den Berg (ed),Yearbook commercial arbitration, Kluwer Law International, 2017:1-9.

(®See Delvolvé, et al, French arbitration law and practice, Kluwer Law International, 2009:3-4. See also Gary B Born,
International commercial arbitration, Kluwer Law International, 2014:33-34.
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LR IEBEA S AN AN IR A BRI, B ARG EELSFAN
e [F B AR — WA, B R X I AR T g R A RS, HEYEAA D
A ] REFE AR A A PR A R A I, ) A b i — Y A IR AR I
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(DSee Paulsson, The 1958 New York convention in action, Kluwer Law International, 2016:82-83 & 71.

@See Albert Jan van den Berg (ed), Yearbook commercial arbitration, Kluwer Law International, 2007:438-447.

(®Albert Jan van den Berg (ed), Yearbook commercial arbitration , Kluwer Law International, 2015:427-432.

@Paulsson, The 1958 New York convention in action, Kluwer Law International, 2016:83-84 & 73.
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FhECI BT ST TT ), KM SR 220 124F [ 1183, 5861-63 0.
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@0, (2013) EVUfhF 55135 .See also Sun & Willems, Arbitration in China, Kluwer Law International, 2015:70-75.
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An Empirical Study of Judicial Review of Issues of
Arbitration Consent

Huan Hengjuan', Zhang Shengcui’
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Summary: Voluntary arbitration should have played a more positive role in most regions of
mainland China with heavy litigation caseloads in local people’ s courts. Such arbitration must be
relied upon consent of the parties. The quality of legislation for disputes of arbitral consent and its
application by judicial review is very important to improve arbitration. Oversea judicial review of
disputes of arbitral consent mainly relies upon common contract law and involves the issues about
whether there is an acceptance to the offer for arbitration, the parties have signed an arbitration
agreement with minimum content, there exists arbitral intention in multiple modes of dispute
settlement agreed by the parties, and so on. The burden of proof in oversea jurisdiction is
substantially assumed by the party who makes claims. The standards for establishing arbitral
consent vary with jurisdiction, as well as time. Much oversea jurisdiction, however, adopts a
friendly position towards arbitration to solve relative issues. In the judicial review practice, the
people’ s courts at all levels have tended to determine the establishment of arbitral consent in some
cases, showing their supportive position towards arbitration.

In addition, the Supreme People’ s Court also assists arbitration in the manner that, once a
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lower people’ s court finds that foreign-related arbitration agreement is invalid, it will require the
latter to report to high people’s courts. However, such a request for reporting is only applied
against foreign-related cases, and its own procedure is very prolonged and inefficient. At the same
time, in other cases including the nature of foreign-related affairs, there is a very unfriendly
attitude towards the determination of arbitral consent, which is mainly manifested in the lack of
agreement on arbitration agreement with the selection of two or more arbitration institutions.
Such a harsh attitude of judicial review is not conducive to China’s growth into a world-
competitive place of arbitration. As one of the world’ s arbitration centers, it can bring a lot of
benefits such as good reputation, foreign exchange income and a reduction in litigation rate in our
country. Our country should adopt the dual measures of amending the corresponding defects of
the Arbitration Law and improving the judicial attitude of the people’s courts to achieve this
goal, that is to abolish the legislative provisions of the prohibition of ad hoc arbitration, to allow
to appeal to the higher-level people’s courts for negative decisions on the issues of arbitral
consent. At the same time, the people’ s courts in the judicial review of any case stop applying

internal reporting procedures when they announce arbitral consent and so on.
Key words: arbitration; consent; judicial review; burden of proof
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normalized practice of Article 22 of the ‘criminal law’, ‘in order to crime’ should place emphasis
on the correspondence between criminal purpose and preparatory act, ‘the preparation of the
instruments’ must be limited to direct tool preparatory behavior, and ‘creation of conditions’ do
not have specific patterns of preparatory using behavior. Under the basic guidance of the dualism
of behavioral form of information network crime, a ‘website’ set up should include space types
under ‘three-network integration’ ; the issued ‘information’ evaluation should be interpreted in
terms of ‘time, nature and type’ . Firstly, based on the time-dimension analysis of information
release, the distribution is restricted to illegal information when the behavior is restricted.
Secondly, in view of the substantive interpretation of the multiple types of publication, disguised
information release act also provides a punishment basis. Finally, as for the nature judgment of the
published information, it is necessary to avoid confusion with information types of release
preparation act. While legislation trend towards preparation act of principal oftender sufters a lot of
criticism by the theoretical circle, crime of illegal use of information network as a type of network
tool crime shall timely reverse the determination of discourse form and fact structure concerning
an expansion of its transformation from preparation act to pure perpetrating act. In order to
overcome uncertain infringement of legal interests resulting from the potential factors of network
risk society, the establishment of a dual qualitative standard in behavioral form of information
network crime, namely ‘preparation act of principal offender’ and ‘pure perpetrating act’, has

reality feasibility, norm dredging and theoretical extension.
Key words: crime of illegal use of information network; network risk society; preparation act

of principal oftender; pure perpetrating act
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