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Dilemma and Outlet: Judgement of Insurable Interest in
Property Insurance Contract—Commenting on the
Interpretation IV of the Supreme People’s Court on

Several Issues Concerning the Application of the
Insurance Law and Its Draft for Comments

Zhang Liyi

(Law School, Nanjing University, Jiangsu Nanjing 210093, China )

Summary: In order to judge whether insurable interest exists in property insurance
contract, mature theories are put forward in two major legal systems. Nowadays the theory of
economic insurable interest and the theory of factual expectation are welcome in German law and
common law respectively. Specifically speaking, based on distinguishing the different kinds of
insured interests, the theory of economic insurable interest aims to emphasize that insured interest
ought to be determined by the risk bearing standard instead of formal ownership during the
transaction process, while the theory of factual expectation insists that insured interest should not
be judged only by legal or equitable interest but also by factual expectation. What’ s more, Anglo-
American legal system expands the scope of ownership insurable interest to solve the problems

related to the insurance coverage of bailees in practice. The difficulties in Chinese judicial practice
(MHEEE15210)
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law. The long-term large-scale economic growth is not the spontaneous result of free market, but
the benign interaction between government and market. Douglas North proposed: good
law+good law enforcement=good economic performance. Therefore, “legal system is extremely
important”. A good legal system arrangement can stimulate the vitality of the society and enhance
the social productivity. Therefore, the legal system is also an important part of the productivity.
Based on the experience of Jiangsu Province and developed countries in building business
environment, the path and countermeasures of building legal business environment in China are
as follows: (1) We should improve legislation and provide system guarantee in top-level design.
(2) We should standardize law enforcement and build a government ruled by law and a
government of good faith, innovate the examination and approval service mode, innovate the
credit supervision system, and establish the accountability and fault tolerance mechanism. (3) It is
important for fair administration of justice and improvement of the court’s judicial capacity to
promote the legalization of business environment. Financial supervision + financial trial
cooperation regulation can prevent and control local financial risks. We should improve the way
of property preservation to prevent and control the criminal risk of private enterprise executives,
improve the bankruptcy system, and improve the diversified dispute resolution mechanism.

Key words: rule of law; business environment; legislation; law enforcement; justice
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are mainly reflected in two aspects as follows. Firstly, carriers ought to purchase liability insurance
while they prefer to buy cargo insurance containing ownership insurable interest. Secondly, it is
not clear who has insurable interest during the transaction process. Based on the article 1 and
article 8 in the Interpretation IV of the Supreme People’ s Court on Several Issues concerning the
Application of the Insurance Law ( Draft for Comments) , the drafters tend to adopt the theory of
economic insurable interest to solve the above problems. According to that theory, for one thing,
carriers will get nothing from the insurance contracts only containing ownership insurable
interest, for another, the transferring of insurable interest is consistent with the change of risk
bearing. Owing to the removal of the rules whether carriers have ownership insurable interest in
goods, the formal provisions show that the drafters still have doubts about the distinction among
different insurable interests under the theory of economic insurable interest, but this theory is the
better choice at present because of our insurance law system. On the one hand, there are many
differences between insurance practice and the theory on insurable interest; on the other hand, it
is also difficult to find out the value of insurable interest in each case, so the theory of economic
insurable interest is not perfect. In the future, we should combine the principle of indemnity with
the theory of culpa in contrahendo to improve and perfect rules about insurable interest which are
unique and have special functions in insurance law.

Key words: insurable interest; property insurance; theory of economic insurable interest;

principle of indemnity
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