F228 %10 LM 2 X FFR Vol. 22 No. 1
202052 A Journal of Shanghai University of Finance and Economics Feb. 2020

DOI: 10.16538/j.cnki.jsufe.2020.01.009

KORF BV HERTEALEMNAZINE
—— S ERR TR A %

FRE #, KEM

(P RFRE RS B0, Bk i 430074)

H OE. BEEITADEEE R E G — R KA B AT, F AR R AR R R BR A AR A AR
e fo S, % R B ARA R IR R AR LA K. B REILE b AR, L2
REAER RN A KD (REEN) BRI T ELRPRRFET B R E A2h TL 574458
N R AR, DR TR B HARY R R R H A R R E B E BRI
SR — N EBANL, LIRS A S E TR RAEA AP AA L ERAF BB HBR, DB RMRA K
HREERALDMI T, KEAFRR, RHLEERT, LFEEOMRERF B HEILEREZ
Aeh b A EBHNRERATHRB EASE AR E IR E R M, /K R RRE RF
W3 IR E BT IR AR IR 56, AT IR F AT R B RS 7 0 7 XARLE &, it A ik
St G w5 BERF IR A ARG & o Wy 3 Fa o 72 AR G AR AP ) B, A ARAR R X SR AR AL

KEIW AR E B3 RN Y AR AR R E L

FESES: D12 XEFRIZE: A XEHS:1009-0150(2020)01-0137-16

—. 5l

i

FRE T ZA5 4L (special needs trust) , JRFR%M 8 75 2215 € (supplemental needs trust) , & 1F 4 &
U B A 3 110 RS 34 | 3% 5 1At 5 A TR W T 04 o R PR IS FE Y R, [ B R B AL S AR R R
A, s A Kb T AR AR R SR DB R PR ORIEE R T EEFERE AT H B0 R E B
AW 7B, ] S =05 W PR ST DB FE IR L AFEFE R 5 VR SR B FRR T A5 FE VT LA
A EFE WA LUR MR (5 FE . " A 320502 B0 B % AE 1 AT M AE T 2 BT W BB, (]
B LA SR O] RE 12 04T A RE T AR AAE SR 32 4 N VST A5 HE o At £ 5 6 0 R 58 8 i 0 L A Bl
JiE S5 Ok B U A 2 0 R 25 L PSR, E AL BELL B C I PR A O BE AR T L B R 55 B Ar AR
WIS FE B0 Y A5 FE AR IR T BB TR W B, BB OB BRI N RO N L B I AR BT ETE F
1 22 7 T AR OR B, RE ORE T R AT W R N A T, RERB I I AR e E PR AR TR R R T
AL YIS B R R R A T R Yk B

FHE CEHFEAN N D R AP & B B, SRR R RE AN E AW T, 3R
AR S5 B0 RE A0 B Y = A R L 20194F 11 H aA it B AR AR W 6 N 1 2 384k A 3

i HHA: 2019-11-16
TEBEAN: BETMEC1965-), 22, BITL RN , 7 g B K 32k 2 e 342 s
FRPEHR(1996-), Lo, WIALENEE N, o Rg RO K S0k 22 e I 7 A

O WEEW: (FIEIED, TR BRI AR A 7 20184F R, 55570 .



138 AR ZPN==F i 20204F 55 134

RI)HEH, A H At T 4 5 B — B I ) JE A [ 17, BRAR B e N 1 2 ik, 55 2 5835
SEHEAIL, A 0 N S I 1 R 55 R SR 2 R R O ERRAR B IRAL TS ST, RR R TR EAEIE
AT LA R R RE B N TR R UF 0O IR 55, (kR 4E N B0 (@3, ik i 24 B 8 S L, 4
MR E AT R, (=T E R Rl & TR FE 2 R w0 )t 2] e it
AN HRUB IR 55 300 B, A 28355 PR 1R 051 1% L R BE 28 A N B S A T, 35 i b T UM A BRI L 2R
AE . I 5 AR AR IERME R EEE TS K H R B R & S E AT T R R X 5
TR T BB FE R St 5 9 4202 F 7 AN TR &, REAE 112 05 0 R A R e 8 A IR i) T 2 580081

TESEE, YRR T A TER M A2 H CAH S IR NN 2, R iR e A5 PR 78 H AR I 40 il
FEd AT E R A SRR, S8 R BIXPAE RGN L AN BRI N S B O BRI R 45 1) PRI
Bernstein R.M (1999) $& H 4% 5k T 245 6 1 B2 RE 08 4 R Wa 3 ol B2 i R AR, Sl e e R 5 AR FE D)
BUR, FE VR 32 45 N2 A G L Se R B iy, FAFFE P2 w] A &, A PR A+ 2R
BE AR , ] B35 HE 00 72 78 P A% 14 B 52 450 T EAT38 4 . "Katherine B. McCoy (2014) A4, 5k 75
BUEFEM H 09 25 R 32 15 N\ RE 5 Ak 2 T A7 I e AR T 00 2 L AR R Y BT A%, () s DA 5
VE FRAR 4SS v A 3 RO W 5 “Daryl L (2000) 8 Y, {ZFEI P85 11 F T S 44 AR 52 25 A i S Al
BT A Fe AR & 0 2% H L (S FE 00 P2 52 24 M T A1 3 JE UM A R 6L S A REIR T B, f 3 | AR
BE I SR Fo R A AR A R AT 4 . B %% , “Robert Doar (2007) 3§, B2 FE A\ 345 52 b7 e 2 4
B MM =R A, T LA NECE SR bLE BRAT) PR T EAE e SEbria e, 24t
NTTHE B A BE HHLASBE WP A ERUTHE AT, 3038 i % HE B bR 4l 3246 A 36 [ 3H 4T . “Denise R.
Kaplan (2014) I\ Ay, FoR T BEFE SR BT L Z B ZIEN  RIRE 2400, NAF A2 18
N JE AT 00 M B v A DL B 28 JEAE R ) B2 o B A A MO TR R T 5 FE 00 B S A A FH B 4 225K
A RE A [ . “Dawn Doebler (2018) Ay, F#k 5 ZA5HE 0T LA B o —Fh MRS HE, HASFE SO0
A, B — T AME SRR, R BRI 2 45 N BB SR FE R & Ir A R AR 0 0% H TAMEE R EYT
NI IR AR I

1, I E O E N R BV IR T BAE 0 T 1 g AF A o) B A 0 B R S e
(2008) 32t , IR T SEAG FEAE AR AR W4 b B2 H A Wl G, At = sk IR & i T 0 s B B AT &
B Ty THE R, 5 W A, BFEEME D H 095 ) 05 B3, HRE L B4t
N E R B IR I Rk S O P BRE T AN S S ) AE S FE ) BE I AN RE AR W A
FE | A HE B0 S AN S TSI 55 0 G Bt . i SO 45 RE 1) 36 1R R R T B R A MR P AR
Al dE P PME R (2009) 38 Y, IR T ZEAE FE ) B mT LLyRRb 3R [ sl 4E W3 ) BE 00 i S, {HX T
A R 0 BARAE A L 2900 LU R nar kb, ik = 38 40 1 IE RN B HH o S A8 1k (2014) 5 T H7E 36

(DSee Bernstein R M & Bernstein M S, The use of special needs trusts in the settlement of personal injury cases, Elder’s Advisor
58(1999).

@See Katherine B. McCoy, The Growing Need for Third-Party Special Needs Trust Reform, 65 Case Western Reserve Law
Review 461,463 (2014).

®See Daryl L. Gordon, Special Needs Trust, 15 Quinnipiac Probate Law Journal 121, 122 (2000).

@See Robert Doar, Supplemental Needs Trust Procedure, New York: Department of Social Services, 2007:2.

(®See Denise R. Kaplan, A Primer on Supplemental Needs Trusts, American Bar Association(Feb.1,2014), https://www.
americanbar.org/groups/gpsolo/publications/gpsolo_ereport/2014/february 2014/a_primer on_supplemental needs_trusts/.

©See Dawn Doebler, 5 Reasons to Consider a Special Needs Trust, Her Health(Oct.5,2018), https://wtop.com/business-
finance/2018/10/5-reasons-to-consider-a-special-needs-trust/.
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F AT T, S B R IR TR SAE W B ] LU AL 2R Bh 3 A 7 60 o) B it

ME NI E A BEFERTE , H5 Ik T A5 FE R0 3 AR W R ) I B AT 2
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“REETH BT R Z 1 SRR, 56T R ARSI R AT AR BR ST B LT
W BT P AT B0 A W P R R RS RE A RO OR AR R AR Bk A, 1T i 2 SR R AR TR
SEAE R BEAE M PP U s D o AHL PR U 4k 2 SR A DR S, P e, B AT 1B 2N IRARR IR
SAFTERY LT B, W BT SRR OR T 25 R B B AR AR BT, B S LR B WP R
I, R R 7 4 T 2% R AR M A i RE A R A b, TR A AR NS PR IR TR S B

AR SCALL I I F AT AT, AL T AR A P R, 43 AT S R R T AR SRR B e, L
SRR T SAFHE 00 =R, PRI IRIE SIS IR T EAE TR A1, TEIEEAE B, 25042
F 1 R AR WS AP R IR T ST TR T B2 00 B AL 8, LISU6E AR I P BE B0 S A P, M B 0
P B2 ) S B

. EBREAF TRERFEEPREHEL

Fe A M AP ] BE AR AE — LB N BT, A SN IR T BEAEFE I 2 3 A o ok 17 3 B A M 4P
1 BE, 5 SR b 25 5% T ] Bl A M 4 PR =2 i BT TR ) PR 95

(—) R BEALE TR IK R 5

36 [R5 Tk T A T A 0 3 R 3 R A A 4 3t I 1 I T SR B o
S gz b ) 1 TG BRI L O B A 7 L0 TS T, SRR R A IR AR AE O R
AR BORTHE T, 32 i AR i PR UL SE R R TR ZE A HE R R I AR, 19854F 2 i, A A AT LLid i 1
WO HES BEAEHE, ORAP B A B 77 AT O B LUREAS AR i T SR M BE A ) 22 JEAR R DS A% (HAE 19854E 2
Ja , AT WO R S IR X LU P IE B <BE T A B AR (54T Bl 19855F 4 — £5-5 TR by
47 92) (COBRA 85) B " SR At Rl 132 by i Nt 5% E 408k 1 2 o ks o) A B 57 B
A B AU RS 3 BRI A S £ B 4, (H XA B H R AR IE B, 0 IR e R I N b A 3 B
BB SR T3 oh, 5T BB R N B I0N 28 T, b K 2 BORR R T B A HE SR it , 2~ SRR R IR AS 2 L)
FES> B B B AT 0 5 04 BEBR G T 9% 45 FERX RIS O T, — AN KN FEAE M BRIk T EAE FE R
A, ERWE A FEMAZ B A IAEF BTV 23R AT B H#, WA K AT RESR A 2 B 1Y
WO, Al A1) B[] B A B 28 364 RIS SR 7 245 FE R 245 vo oo B0 A 30 R R 7 O fi

Fe ) H Bij A B2 7 R B A A o B ook R [l A DL B Sf B T BOAS A B SRR o T AR 20 144F 40
A B k22 R B A7 ik ) b 2R LB B Y R B RE - BE )T BB B RO =38, R IR AR 35 PR Bt
R ERL G R BE R N B B DL B N IR BUR RURE B0 HAd R R IR XN B TR SR LE R,
] ] 7 SRS B 0 0 2 R T S R R B A A E B R J2E o BT R B ) T B PR 45 T BT IR B
A NGRS AN, 20 T LURIHEY BEIT B 5028 41 By iR P BEBR B2 97 3% e «h ik, HL
B SR F R PRI G T 2 B AN, AU R IR A T35 5 SR B0 R, R B A R RS AT o A2 DR B
i B B S AT B X B kk S 2 e, B B 22 B S O R S B Y OK-F B3R, B0
i 25 80 SR T LR T A 9 T A R  FRAR B B R L BAE B O AR ) R R S R

OB YT Bl 2 2 H 2 95T I SR RE AT AT AR B, R R B L B ARk e 0 1% B B A 3R b BE R BRI T IR 55
Otk 22z b Bl 1) BE R 56 IS RO T B, EBLR NPT & FR RN H 3R f A vE Hh LG
(®See Donna G. Barwick, Estate Planning for Beneficiaries with Special Needs, 6 Journal of Retirement Planning 12, 12 (2003).
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AT o N ) VR 378 T A LA B M — 70 0 5 ] P 5% A BRLEE S B, LA SE BT Bk
P (A N T B0 AP 1 i R A AR £ R AR P P M, A X ol A s
L <L 25 L T B S I, A R 5 R 1 gt o M P I 10 (R T AE N B B AR B A
X T B T UV TIT LS P 3 4 B AR S DR (i 3 LR 35 H AR BT AP i ML T B
JiE, Sy et TR B 05 1T e S SR BN BE 0 B0 A SR BEOR Y, AR WA T X G S R R AR 1%
W RE IR O AE N X ) 7 5 S ) R TR 3 TR S R AR A I R T R A AR W
1 2207 % R L A NN RE 7, (L PR S S DR R R 0 B R e, T 1 B S R A
IR RS , BRIV R AT 7 W 7, 124 [ 0 A AL a0 ZBTG S < WO AR A 3 52 3R 4 32 2R 1T BE 1
1 S0 TERUR A 15 52 T, 5 B4R WS P S B I B BT AT B 0 RS B 4E N, 2 3 P A%
b2 (R 2R o B R 0 R R B, VR SR R R | ST S 4 R BRI RS SR Bk B T B
B T 3 R 5 S R 22, 0 T R AN e AR P i G 2 AN, AR R I R R Bk R A
BT T, (28 ) L RE 32 35 N AU 55 1382¢ (a) (3) (A), (C) 58T R 2 B Abwife.
R 5 A ) EE R 8 A e SR i A A o B R BB, SEBILe R L SR B AR N I FE 4
0, B B R AR S PR AR B L D D P S B R AR T LU B R B
ORA W : (G EIF TR BEASFE A W BB R R —— AL A BURF 2B, RSB K 54201 SAEMT 240018 5T, 55241,
@ WALHT = CCRIE R il 5 T M 4 1] 2 5635 ), 3K D201645 55 11, 2510001,
@Z WANEH : [RVEHAE IR T BUFE M BCE P8 s Sk, G5 2018 5543, 55197,
@751k AT 2 (IR E AT A a4 1) B2 1) e S 5 3 FEVP RN ) B AT 3 MR P A DG 25K, (VD K22 24D
20194E 25 131, 26611,
GO IS 2 I (A HLE T IR 547 N8 S R E Y, BOEZ 201955541
DS W04 IR H A R WS 2 i S 2 00, 3 h B R BUA 24 B 4R 20124 5553, 5512100,
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30%H 5 BEWCN SR IR SEBUMAR (0 BB o " — 07 T, B4R O B A 2 AR 00 B BRAE 122, 5 B
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SEZS K, FRIRHEN AR B, 78 H Bt 2 5, O BB A ) RCAR - Lo T I T8 N BR B IR 55 B
Serp, B Z AR M LR, ik PR B MR AT ERR IR AR BLR 2 K, #
SN B B O BEAP ORI 77 22 4 R RE A B ORI, 15 8 WS P N S 55 M SEAT R BE v 31 S Ak o TR Y
AP ER A 3 1T AN TR YN , WS f S 1 v ] 6 VR 0 e DX P R 45 3L, 8 5 0K e i A 0 3 it
15 & FEDXABAR 55, h B I AR FIAILAL Ay 00 2 Bt N S A3 A 36 Rwitll: b B 355 Bl o R HE AR B A
ERRARAFAEAN T 2L T, B I AR 78 FIALAL B ST T i ML L 0 7 5 O 8 e 5 2 B
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T2 AR AT i BT A 20184 12 5 27 H R A 04 e [ 22 R A 255 £ i BILAR: % ML £ e 95 5K eI F
R )R —J7 T, Y AR 14.81%00 O 8 B A% 5 TC AL ATk 2 R BS OR IR B BIL G, T K 3 73 22 2
WAt 2 RIS X T R AL 9% F B0 R B AN AR G380 . 75— D7 T, IR 2 PRI 23 w) ko0 3
P B AR T R ol PR B ) G 5 T L, R ol PR B O AR BE A 4% LA O A D SEOR B A A, i L H it TR
b A T 0 W T B B A (L0 B A R B IR N ) & ISR & R R R
[5] 04 A5 FE AR AOR PR B R IR AR B R 2, 200 A B AR ) it 5 2 B TR A 4 L S5 B 0 PR AP (5 4855, T
P H T b O %0 VO B W B 5 10 (BRI A5 AERE RS Al — AR i A
WS R R A B T B B IS R IX ) 22 TR TR PR BRE i e AR R I KA AR
L BE QBB AN, <N M@ AW EFEHE, SR AL A 7 sy
FAAEFE, SR B A R a5 4677 30 o 28 ) S e e S ) LA e 7 1 57 R 0 B e ok o
FRFEA TR A — % e v [l g 4 O 8 Pt 1 25 (R 47 BIUIR B0 T B A%, 6 IO B 5 38 AR 0 2 B 1 2
0 B O A AT AR 2, LB LAAE SCSC 55 29 R BRI, Sk 5% 8 S G FHUH XU, 205 14 e 4 25 1Y) 2
ANER JE B2

Sy 7 A 2 R CR IR AR SR N, R P A PR A AL A PR AP T B R A i o e AR
Pl BRI SR EE B R A B 58 3, SINFRIR T ZA5FER 2840, A B F IR A LA i ) A A2,
AL A A R 2 AR HE 2 JE ) XU 6

= ftllzA . EERGREEERFNEZGE

E[E (19934FE L S WA 17155 ) (OBRA 93) B FEAR 2% (F AN N B S S FCRaE H % 5 LIk
BEIFANIAE R RIS, (H %1% 55 1396p (d) (4) 5 fo i = Fh ) S5 L F AR IR(S3E, RIAEDE

O W) RIACE BRI 0 70 OB OB S N = B0 RN 75 SRR 5 ) BRI 20184E4 H 8 H , https://www.
sohu.com/a/227539827_100098499.

@% WEverest: (FATE T, % T B AT, 8BS A AT “ALSOULE", 201943 H 28 H »

@F U NFF 5 H N RS T A T AR, <0 5 8 O B B RS 5 RE R, DRI P 5ot B2 (5 8, IR R AR T —
e SR BE VST A FE IR T TR 38 o GRS A e 7 AR SR A 8 &SRV, B (S 4T U 1 ARk & MR S

@& F 5 : (A L S BRI 2RI, B COH B 23524 & )20084E 55 123, 55107
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HHE S BB VAR I, I AEFE I TR R £ 0T R R R i B (18 1 8 ) (United States
Code, TR FRU.S.C) MHTHMLE T #MEAFFERE S EFE 287 @ ek T BA5 6 b Ah, SE 1 (R 745
VETWRSE) IAE T 55 = IR ik T A5 4T A Rk 7 S5 FE 6 AU 5 — S I 2R, 9, =%
t NS AR “FRIE N5 52 368 AAZA WS BRI A AR REFE /ARG FE W P2 1038 Bk 4ERs H &
) A T T (5 DU FE 98 P e R 32 4 N <] R ) W 7=, 3T HE 25 5820 SE AR R AR I N
CH[ R, SRR E A ) BRI E S RBEIAEZIE A X T SR JE i H
PRBEMZIENT, 2R IT

(=) =HEXEF

1. ¥MEISHE (payback trust) . #RMEFFEZ W F= B R IE T IR A L AK7K | L BE 48 € B WE 5 2% i
F LI TR FEZ 4N BB ASFEIW =0T DL — M 3 AT, tmT DU 524+ /M ME
HLEAE CGEE 0L ) 55 42 4020 SH R S54E FI 55 1396p (d) (4) (A) 5%, BRI #R A (d) (4) (A)
{GFE” VAL E AT AL B AR ACBE | v W9 N Bk 2 e ar BRI, e i 52 45 A\ H BE
AR 65 HLUTF B SO BEME . R NIKBI65 % 2 G, EFEMR R AL A Rk, RS2 35 A
B A FEAR A E R, B AR AR 3 S A B 4 PR SO AU W (S R 2
s NS AR50 BT, PR B 32 4 N Rt )5, (S FEM P2 R 245 BT 4 b LA , LUAME 32
s N TE A A2 2 4R B AR A5 0 B 97 BB 2% A o B2 97 4D B WL AR B B Ok B 4R 32 45 A (remainder
beneficiary) , 3 FAE RIS FI RGFETE 7= 27 B AR E AL SR AL, (S AL & R R
K, BT AN B ARG G Bk 26— A AR 2 4 N, B AR A 52 45 N B AT 5B AL o B2 97 4 B 2%
B A M AR O oAt 2% ] (s 38 2% ) 1) S A B e 1, {H 4 SR A2 25 N\ 76t s 4 FS FE 9% S Hidt
(3238 %, A2 T A2 2 A S ASL i B o A 6 I A B3 BE T A 0 % 0 SR B M
FEO) — A VEAEM B 5 o SR, X 32 245 AR L, At BE REFE AT AR 2 AF AR BT M By, REE I (54t
PR A R AR R, FURTE HBE 5 7 3R 435 FE 00 72 SR AR O B 9T A B B i R B A, X6
W7 Rt #h e 2 FA R E), BIEZEIEOL T, FARW P24 T 1% 58 2 AMEBUN 1Y BEI7 4 28 H

2. £ 5154 (Pooled trust) . 55 —FMEFE I CGEEEIL) 55 42 2565 1396p (d) (4) (C) FFHLE M
“ELHHEIE” (EFc (d) @) (O FFE) A EIERZFE AU AEE FIZH L, ¥8 7= NAE ZE 4t
NARIC S, ASFE W 7= A BB 85 35 58— B — AME R P it v TR S B, A2 28 N
— AN Tk P SRS S FER 32 45 N B AR IR IR A A BR 1, 2 B 248 A G SR A B 58
AT NRE I RN ) A BE A RE VR WA NEUE EE BT, B — N EE R AE R, &
AT 0 Bl B B B TSR TR H B IR ERR SRE T 2N AER
7=, A8 T A% B HEVE Al 0 E 56 T2 T % 032 35\ SE A 89 B 7 b B 2% 1 9B A 4 T
R4 3 ] B L0 I B AR 24 5 T A AGHE 07 S i AS R OR B , 7038 AR A B 1 HoAts S N 20N 2 1 1
BT, FARGE =R D BEAMEEE 5, WEARAEFE R SR IE T 55 =07 W 7%, AR ZE <A ME

(DSee Jacqueline d. Farinella, Come on in, the Water's Fine: Opening up the Special Needs Pooled Trust to the Eligible Elderly
Population, 14 Elder Law Journal 127, 158 (2006).

O FRIE TN R G0t 56 B Chb 2> 2 L R YU I, B8 2> 22 A B b1 B AR R AR5

®See Kemp C. Scales, CELA & Linda M. Anderson, Special Needs Trusts: Practical Tips for Avoiding Common Pitfalls, 74
Pennsylvania Bar Association Quarterly 169, 172 (2003).

@42 U.S.C 1396§p(d)(4)(AD(2010).

(®See Ruthann P. Lacey & Heather D. Nadler, Special Needs Trust, 46 Family Law Quarterly 247,256 (2012).

®See Lauretta Murphey, Special Needs Trust Basics, 31 Michigan Probate Estate Planning Journal 3,6 (2011).

D42 U.S.C 1396§p(d)(4)(CI(2010).
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B R MR, 3235 NFET- G RIAYE 4005 4 T 45 38 ) Hh 48 8 10 32 35 N o SE A (S FEI R A0k : 56
—, WAL FEEEGE, h T HEAEIEEC A e, TRk NS 3t m b i 55—, 5%
PN AN FRAST, WP A S KRR =, ZFE AT E ARSI M AEIE . Y%K
VER AR B BN ZFEN IRV RAT 50 2% 5 0 808 2 e 7 15 32 25 A\ SE )5 T AR 5 HE W%
AT AR T A S A L2 T RN, B A E R — A R I e

3. 4 = 74k T 54 (Third-party special needs trust) . 55 = 7480k T8 A5 FE 3R 2 25 A
A4 AR At N 0 9% 77 ) e RS D e 0 158 RS ER SRR N B R i B R, 048 s BRIE N M 2 3
N, 32 35 N BAE IS B A R e AT o] DLl e A w46 ik CE RTS8 ) 2038 o 8 UE SO iE Glig 45
F6) B 07 ST . HBEZ 25 N SR U (540, S AU 6 & 2 NS IR 1%
£E N BB ARG SRR, (508 2wt AR A 8 B T4 A BT R i kL & 22 e kb B 4
TR B m] i 0 R A A T AR R AR LLOR B L BRIR A BET )E, &2 4w A v LU i st g | {5
FEMM Y S H AT 4G E AL ST, T AR PR R 4 B AR E DO N . T S R R BRI
AR 5 WL, T EFEM AR IE T 3245 N, £ 45 ANSET G, 4000 772 T 75 A M B2 97 %1 Bl 2%
P BE G 28 Ho A AR N, TR 4300 77 0] LU 2 25 N B B IR AL 5y 3 A, 5 = 7RIk TR AR B
SEANZ 52 2 NAF IS IR R 6

s = A A 3 B v B AR T R o SR AR N (R BT 2R P R PCORE BIORE A
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Construction of Adult Guardianship Special Needs Trust in
China Based on the Special Needs Trust in the United States

Chen Xueping, Zhang Ziyue
(School of Law, South—central University for Nationalities, Hubei Wuhan 430074, China )

Summary: It is a long-term strategic goal of our country to actively deal with the aging
population, which is related to the welfare security and physical and mental health of the disabled
aged group, and related to the sense of gain, happiness and security of all the people. The state
encourages supporting implementation mechanisms to provide safeguards,especially the
improvement of the legal system. At present, China is faced with the dilemma of the lack of social
medical assistance system and the lack of family care mechanism for adults with mental disorders.
In particular, although the general principles of civil law has added the voluntary guardianship
system and the adult legal guardianship system, due to the shackles of its “link” with the capacity
of behavior, it is still unable to properly protect the legitimate interests of adults with mental
disabilities. Therefore, the introduction of the special needs trust system in the United States can
meet the urgent needs, make up for the deficiency of the existing system,and meet the dual
interests of adults with disabilities and their families. Special needs trust,also known as
supplementary needs trust, is an important supplement rather than a replacement of the American
social assistance system. It mainly serves the vulnerable groups such as the disabled, the mentally ill
and the elderly. It uses the framework of trust to maintain the social assistance qualification for the
mentally handicapped and improve the quality of life. There are three types of special needs trust,
namely compensation trust, collection trust and third party special needs trust. Each of the three
models has its own advantages and is designed for the specific needs of different groups of people.
Families with disabilities are free to choose according to their own circumstanceslf a
compensation trust is established or the trust funds come from the collective trust of the
beneficiary’s own assets, the government will be the remaining beneficiary. An important
condition for the establishment of such special needs trust is to include “compensation clause” to
compensate the government for medical assistance expenses. Although the three modes are
different, they should comply with the purpose of the establishment of the special needs trust(to
retain the eligibility for assistance and improve the quality of life) , the distribution standard of the
trust property ( the standard of complete discretion),and the special obligation of the trustee. The
operation mode of the special needs trust can make up for the lack of the existing adult custody
standards and play the dual role of custody and trust in protecting mentally and physically disabled
adults. Based on the analysis of the practical deficiencies of the adult guardianship system in
China, this paper intends to build a model and structure of the special needs trust system, which is
based on the special needs trust system of the United States, and strive to provide a path guidance
for the introduction of the special needs trust system into adult guardianship in China in the
future, so as to combine the special needs trust system with the adult guardianship, strengthen the
protection of physical and mental guardianship and property rights for adults with physical and

mental disorders, and provides an implementation mechanism for actively coping with the aging,

Key words: special needs trust; adult guardianship; social assistance; active aging
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